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Steven Chong JC:
Introduction

1 The present dispute has raised several thought-provoking issues on the law of employment that
arise from an employment dispute which culminated in the employee being “summarily dismissed” on
the very first day he reported for work. One of the key issues is whether an employee may be
summarily dismissed because he evinces an intention to resign by serving one-month’s notice in
accordance with the terms of the employment contract. Related to this issue is whether the employer
can subsequently seek to justify the dismissal of the employee on additional grounds even if it was
aware of those additional grounds at the time of the dismissal but chose not to rely on them. Finally,
this case will also examine the scope of the “minimum legal obligation” rule in the context of an
employee’s right not to be dismissed without a disciplinary hearing.

In this case, cultural differences, linguistic misunderstandings, communication errors and institutional
bureaucracy unfortunately escalated the dispute to a point of no return for both parties. The plaintiff
was supposed to attend an induction session aptly named “the Right Start Session” on his first day at
work. As things turned out, it was anything but the right start for both parties. The employee who
was summarily dismissed represented himself in the legal proceedings that he commenced within two
weeks after his purported dismissal.

Facts
Background

2 The plaintiff, Mr Fermin Aldabe (“the plaintiff’), is an Italian. In September 2008, the plaintiff
was head hunted by a recruitment agent, Mr Robert Carruthers of Pathway Resourcing Ltd
(“Mr. Carruthers”), who was sourcing on behalf of the defendant, Standard Chartered Bank (“the
defendant”) to fill a senior position as Head of Complex Product Risk Management, Foreign Exchange &
Commodities. At that time, he was residing in Argentina. This was a position that required the plaintiff
to be based in Singapore but to report to Mr Simon Charles Gurney, the Chief Risk Officer of the
defendant for Europe (“Mr Gurney”) who was based in London. After a few rounds of interviews, the
defendant’s Senior Resourcing Manager, Mr Gavin Charles Taylor (“Mr Taylor”), made an initial offer to
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the plaintiff on 4 November 2008. The remuneration package offered to the plaintiff was for an annual
salary of USD 200,000 with a target bonus of USD 150,000.

The Letter of Offer

3 The plaintiff did not accept the defendant’s initial offer On 5 November 2008, the defendant
revised its offer to an annual salary of USD 220,000 with an improved target bonus of USD 170,000.
The revised offer was still not sufficiently attractive for the plaintiff. The defendant was made aware
by the plaintiff that he was also considering a competing offer from Vontobel Bank in Switzerland.
Following the rejection of the defendant’s revised offer, Ms Doris Honold, the Group Head of Market
Risk of the defendant, then spoke to Mr Carruthers and increased the offer with an additional USD
30,000 in restricted shares in accordance with the defendant’s Restricted Share Scheme. The plaintiff
then accepted the defendant’s revised offer through Mr Carruthers on 6 November 2008. Finally, on
10 November 2008, Mr Taylor sent a scanned copy of the Letter of Offer setting out the terms of his
employment to the plaintiff by email. He also handed a hard copy of the Letter of Offer to Ms Jenny
Huang, the defendant’s Resourcing Coordinator ("Ms Huang”), to courier it to the plaintiff in Argentina
for his signature. On 11 November 2008, the plaintiff signed the scanned copy of the Letter of Offer,
dated his acceptance to have taken place on 7 November 2008, and returned the signed scanned
copy to Mr Taylor by email.

4 Under the terms of the Letter of Offer, the commencement date was expressly stated to be
17 November 2008 subject to the approval of the plaintiff's employment pass. However, it soon
became apparent to the defendant that it would not be possible to set up all the information
technology systems in time for the plaintiff’s arrival. Mr Gurney then suggested to Mr Taylor that the
plaintiff's commencement date should be delayed to 1 December 2008 instead.

5 Pursuant to Mr. Gurney’s direction, on 14 November 2008, Mr Taylor sent an email (“the 14 Nov
Email”) to the plaintiff in the following terms:

Hi Fermin,
Your EP has been approved. Your start date will be 1 Dec '08.

I assure you that we are firm on hiring you, given the time we require to get the logistics done
for your laptop and LAN access, this takes some time, hence we have to push back the date.

The dress code in Singapore is business formals, a suit is not required. However, in London, you
will need to wear a suit given the climate and also this is a dress code.

The original offer letter and other documents have been sent to your address in Argentina, pls
complete and send it back to me to get this processed.

6 The hard copy of the Letter of Offer which Mr Taylor had instructed Ms Huang to courier to the
plaintiff on 10 November 2008 was in fact only couriered to the plaintiff on 17 November 2008.
Furthermore, the covering letter to the Letter of Offer was dated 16 November 2008. This meant that
although the plaintiff had earlier been informed by Mr Taylor that his start date would be 1 December
2008, the Letter of Offer which was sent after the conversation still referred to an unchanged
commencement date of 17 November 2008.

A series of unfortunate events

Version No 0: 22 Apr 2010 (00:00 hrs)



7 Having accepted the Letter of Offer, the plaintiff was looking forward to starting his new career
with the defendant. However between his acceptance and his first day at work, the relationship was
marred by a “series of unfortunate events” which set the stage for the dramatic turn of events on
the first day he reported for work.

8 On 6 November 2008, the defendant informed the plaintiff that his annual salary (inclusive of
transport allowance of $39,000) in Singapore dollars was $323,400. The agreed salary was in USD.
The plaintiff was not pleased with the exchange rate of 1.47 which was applied unilaterally by the
defendant. He raised the complaint and the defendant agreed to accept his rate of 1.5 instead.

9 On 17 November 2008, the defendant informed the plaintiff that he would have to purchase his
own air ticket to Singapore, and that he could seek reimbursement from the defendant upon his
arrival. The plaintiff replied on 18 November 2008 that he was unwilling to pay for the ticket because
the Letter of Offer required the defendant to pay for it. After learning of this, Mr Gurney agreed that
the defendant would arrange and pay for the plaintiff’s air ticket to Singapore.

10 The plaintiff arrived in Singapore on 28 November 2008. He was then informed by the defendant
that the crediting of his salary might be delayed because he had not submitted the forms pertaining
to his bank account information on time. Furthermore, the plaintiff was also told that he would not be
provided with a corporate credit card for the expenses he would incur for the two-week training
course which he was required to attend in London following his two-day induction session in
Singapore. In response, the plaintiff sought the defendant’s confirmation that he would be paid by the

end of December. If not, he suggested to “postpone the initiation until January 15t ”. This email was
copied to the defendant’s London office.

11 After receiving the plaintiff’s reply, Ms Sandra Box (“Ms Box”) from the defendant’s London
office assured the plaintiff by email on 28 November 2008 that she would “make sure” that he would
be paid at the end of December. She told him “dont worry about this, it will be sorted out”. Ms Box
sent a further email to the defendant stating that it was “imperative” that the plaintiff be paid at the
end of December. The plaintiff separately wrote to Ms Box by email on 28 November to impress upon
her to explain to Mr. Gurney of his difficulties to support a month of expenses in Singapore without
receiving his salary by the end of December. Unfortunately, in spite of the assurance from Ms Box,
Ms Phyllis Ang, a Resourcing Manager of the defendant (*Ms Ang”), informed the plaintiff by email
dated 29 November that it could only “endeavour” to make payment to him by the end of December if
his bank account documentation was handed in on time.

12 The plaintiff was extremely unhappy after reading Ms Ang’s email. To him, the use of the word
“endeavour” was contradictory to what he believed had been a firm promise by Ms Box that his salary
would be paid at the end of December. On 30 November 2008, the plaintiff then wrote an email to
Mr Taylor to inform him that he would not attend the induction session unless the defendant could
“guarantee in writing that all necessary paperwork is in place and that payment will take place at the
end of December”. The plaintiff also indicated that he would go to the defendant’s Human Resources
department at 7.00 amon 1 December 2008 to resolve the payment issues.

13 These episodes obviously left a sour taste in the plaintiff's mouth. It was in this context that
the plaintiff's behaviour and reaction on 1 December 2008 should be examined.

Events on 1 December 2008

14 True to his word, the plaintiff arrived at the defendant’s Human Resources department at 7.00
am on 1 December 2008. He met Ms Ang at about 8.30 am. She gave him some forms to fill up to
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facilitate the crediting of his salary. While the plaintiff was filing up the forms, he expressed his
concern to Ms Ang that he might be late for the induction session that was slated to start at 9.00 am
that morning. Ms Ang assured him that he need not worry about being late because the first two
hours of the induction session was merely an introduction to the defendant. She also assured the
plaintiff that she would call the person in charge of the induction session to inform her that the
plaintiff might be late.

15 While the plaintiff was filling up the forms, he asked Ms Ang whether he would be paid for the
period from 17 to 30 November 2008. Ms Ang replied that she was not aware of the arrangement.
Upon hearing this, the plaintiff requested to see Mr Taylor.

16 The plaintiff remained in the meeting room until Mr Taylor arrived at 9.05 am. The plaintiff then
raised the issue of his salary from 17 to 30 November 2008 as well as the corporate credit card for
the expenses to be incurred in London. Mr Taylor replied that the plaintiff had agreed to change the
commencement date from 17 November 2008 to 1 December 2008, and that it was the defendant’s
policy to reimburse its employees for expenses incurred in their course of work. At this point, the
plaintiff demanded to see Ms Ong Soh Ching, the defendant’s Head of Resourcing, South East Asia
(“Ms Ong”).

17 Ms Ong arrived at the meeting room at 9.25 am. Upon her arrival, she informed the plaintiff that
different institutions have different practices regarding payment for business related expenses and
that it was the defendant’s policy for its employees to pay for their expenses first and seek
reimbursement thereafter. She also informed the plaintiff that the defendant would only pay his salary
from the commencement date of his employment, ie 1 December 2008.

18 The plaintiff was displeased to hear Ms Ong’s response. He stated that he would tender his
resignation with one month’s notice if his demands were not met. Mr Taylor and Ms Ong then stepped
out of the meeting room to call Mr Gurney to inform him that the plaintiff had threatened to resign
unless he was paid for the period from 17 to 30 November 2008. It was then 2.00 am in London and
Mr Gurney was woken up from his sleep. After hearing what had happened, Mr Gurney instructed
Mr Taylor and Ms Ong to inform the plaintiff to attend the induction session first, and that he would
speak to the plaintiff later that morning London time.

19 Mr Taylor and Ms Ong relayed Mr Gurney’s instructions to the plaintiff. After hearing
Mr. Gurney’s instructions, the plaintiff informed them that he was going to resign and that the
defendant was still obliged to make the payments due to him under the Letter of Offer. This included
his one month salary, payment for his accommodation in Singapore for one month, the costs of flying
the plaintiff's family to Singapore and various other expenses. The plaintiff also stated that after he
resigned, he would be willing to do anything which the defendant required him to do during his notice
period including attending the induction session. The plaintiff then requested for pen and paper to
draft his resignation letter. Halfway through, the plaintiff requested for a laptop computer instead to
type his resignation letter. Ms Ong acceded to his request.

20 While the plaintiff was typing out his resignation letter, Mr Taylor and Ms Ong stepped out of
the meeting room to discuss this development. After some discussion, they decided that Ms Ong
should contact Mr Gurney again to inform him of the plaintiff’s behaviour. Ms Ong informed Mr Gurney
that the plaintiff had rejected his suggestion to attend the induction session first and was already
preparing his resignation letter. Finally, Ms Ong suggested to Mr Gurney that in light of what had
happened, the Letter of Offer should be withdrawn. Mr Gurney agreed.

The defendant’s withdrawal of the Letter of Offer
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21 After obtaining Mr Gurney’s approval to withdraw the Letter of Offer, Mr Taylor and Ms Ong
went back to the meeting room to inform the plaintiff that the defendant was withdrawing its Letter
of Offer. The withdrawal letter stated that the defendant was withdrawing the offer because the
plaintiff had expressed his intention to resign. It read as follows:

Dear Fermin,

Please refer to our letter of offer dated 6 November 2008 and our discussions today (1 December
2008) wherein you have expressed your desire to resign from Standard Chartered Bank. In view of
this intention and since today was expected to [be] your first day at work, our offer stands
withdrawn.

After hearing that the Letter of Offer had been withdrawn, the plaintiff requested for the return of his
passport and all photocopies of it. Ms Ong then stated that the defendant would provide the plaintiff
with a one-way business class ticket for his return flight to Argentina. The plaintiff replied that he
would prefer to go to London and Ms Ong agreed to provide him with a one-way business class ticket
to London instead. At about 11.25 am, Mr Taylor and Ms Ong escorted the plaintiff out of the
defendant’s premises.

The plaintiff's suit against the defendant

22 On 15 December 2008, the plaintiff commenced an action against the defendant in the District
Court for breach of contract. He claimed a total of $123,800 against the defendant, including $44,000
for his salary from 17 November 2008 to 31 December 2008, $79,800 for expenses for his relocation,
baggage transport, accommodation in Singapore, and his CPF contributions.

23 By email dated 19 December 2008, the plaintiff informed the defendant that he would take
further action against the defendant unless he was paid a sum USD 250,000. The defendant did not
reply to the plaintiff's email.

24 On 21 January 2009, the plaintiff amended his Statement of Claim to increase his claim to
$540,800. The heads of claim were similar to his original claim, except that the plaintiff had included
an additional $2,000 for medical health insurance and a further sum of $415,000 for economic loss.
The plaintiff’s claim for economic loss was founded on his assertion that the defendant had misled him
into believing that it was offering him a permanent job, and that this had resulted in him giving up
another job opportunity (“the Vontobel Bank offer”). Thereafter on 12 February 2009, the plaintiff
successfully applied to transfer his action to the High Court.

25 On 15 April 2009, the plaintiff amended his Statement of Claim again. On this occasion, he
changed his claim for economic loss of $415,000 for loss of the Vontobel Bank offer to a claim for
economic loss arising from the employment contract and the failure of the defendant to follow its
disciplinary procedure for summary dismissal. The plaintiff added a further claim of $1m for loss of the
Vontobel Bank offer as a result of the defendant’s fraudulent misrepresentation.

26 In addition, the plaintiff also commenced a claim for unfair dismissal in the English Employment
Tribunal on 18 February 2009 which has been stayed pending the outcome of the present action.

Did the plaintiff agree to amend the commencement date from 17 November 2008 to
1 December 2008

27 From the above summary of the material facts, it is apparent that the principal issue which
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sparked the dispute between the parties concerned the alleged agreement to change the
commencement date of the employment from 17 November to 1 December 2008. It is therefore
apposite to first determine whether there was such an agreement.

28 It was not disputed that the commencement date under the employment contract was
expressly agreed to be 17 November 2008. It is the defendant’s case that the plaintiff agreed at its
request to change the commencement date to 1 December 2008. There can be no dispute that the
defendant bore the burden to prove the agreement to change the commencement date. Absent such
an agreement, the commencement date would remain as 17 November 2008 as stated in the Letter of
Offer. It is pertinent to bear in mind that the request for the change came from the defendant as a
result of its own administrative difficulties. The commencement date of 17 November 2008 under the
Letter of Offer was subject only to the approval of employment pass and that was approved by
14 November 2008.

29 The question whether the plaintiff had agreed to change the commencement date is not to be
determined by looking at the plaintiff’s subjective state of mind. Rather, the court will take an
objective view of the plaintiff's actions to determine if it can reasonably conclude that the plaintiff
had indeed agreed to the change. As Lord Reid stated in McCutcheon v David MacBrayne Ltd [1964]
1 WLR 125 at 128:

The judicial task is not to discover the actual intentions of each party; it is to decide what each
was reasonably entitled to conclude from the attitude of the other.

The defendant raised three main arguments to support its claim that there was an agreement to
change the commencement date. First, it had informed the plaintiff through the 14 Nov Email that his
“start date” would be 1 December 2008. The plaintiff did not raise any objections, thus showing that
he had accepted the change, as well as the defendant’s reasons for doing so. Secondly, the plaintiff
had presented himself for work at the defendant’s premises in Singapore on 1 December, thus proving
by his conduct that he had accepted the new commencement date. Thirdly, the defendant referred
to two emails which showed that the plaintiff knew that he would not be paid for the period from 17
to 30 November 2008.

30 When the plaintiff was informed by Ms Huang that he would not receive his salary by the end of
December, he responded with an email dated 28 November 2008 (“the 28 Nov Email”) at 3.19 pm in
the following terms:

Please confirm that you will pay salary by end December. Otherwise we should postpone initiation

until January 15t.

31 On 30 November 2008 at 10.20 am, the plaintiff sent another email (*the 30 Nov Email”) to the
defendant stating that:

The wording of your last email (see below) does not reflect the mail sent to me by Sandra.
Therefore, I will not be attending your induction session Monday until you GUARANTEE in writing
that all necessary paperwork is in place and that payment will take place at end of December.

I will be at your office at 7AM (51 Bras Basah Road, Plaza By The Park, #01-01 Singapore
189554) on Monday 15t December as a last attempt to deal with this matter. Otherwise, I will

request London that we set a start date of January 1St when you should be able to give me all
necessary tools including corporate credit card to deal with yet uncovered expenses in London. I
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will also expect you to fly me back immediately to Buenos Aires until the new start date.

32 The defendant argued that these two emails clearly showed that the plaintiff was aware that
the commencement date had been changed to 1 December 2008, and that he would not be receiving
any salary for the 17 to 30 November 2008 period. That was the reason why the plaintiff suggested a
further change of the commencement date to 1 January 2009 if the defendant could not pay his
salary by the end of December. The plaintiff even requested the defendant to fly him back to Buenos
Aires pending the “new start date”. Such a demand, according to the defendant, was entirely
incongruent with the plaintiff's assertion that he was already employed from 17 November 2008.

33 In response, the plaintiff contended that the 14 Nov Email only mentioned that his “start date”
would be 1 December 2008. This terminology was different from the “commencement date” as used in
the Letter of Offer. The plaintiff thought that the terms “start date” and ‘commencement date” meant
different things. Essentially, he believed that “commencement date” referred to the date when his
employment with the defendant would commence, while “start date” referred to the date on which he
was expected to physically present himself at the defendant’s office in Singapore to start work.
Hence, according to the plaintiff, it was entirely logical for him to believe that while the employment
contract had already commenced on 17 November 2008, the defendant only required him to start
work on 1 December 2008 due to its own administrative issues. This also explained why he presented
himself at the defendant’s office only on 1 December 2008. Furthermore, in response to the 14 Nov
Email, the plaintiff merely said “Thank you for the information” without any indication that he had
agreed to change the commencement date.

34 The plaintiff also explained that when he stated in the 28 Nov Email and 30 Nov Email that the
defendant should have a new start date on 1 January 2009 if it was unable to pay his December
salary on time, he was not suggesting to amend the commencement date further to 1 January 2009.
Rather he was referring to the date on which he was supposed to commence his training in London
(“the London Training Date’). The plaintiff explained that he was extremely concerned about having to
use his own funds to pay for his expenses in London while not receiving his December salary until the
end of January 2009.

35 The plaintiff conceded that his demand to be flown back to Buenos Aires if the London Training
Date was delayed to 1 January 2009 was inconsistent with his assertion that the start date which he
referred to in the 28 Nov Email and the 30 Nov Email referred to the London Training Date. After all, if
the employment contract had already commenced on 17 November 2008, and the defendant had
acceded to his request to delay the London Training Date, the plaintiff could commence work in its
Singapore office in the meantime. The plaintiff was not in any position to demand to be flown back to
Buenos Aires just because his London Training Date had been delayed. However, the plaintiff then
explained that he did not really expect to be flown back to Bueno Aires, and that his request was
merely meant to put pressure on the defendant to pay his December salary by the end of December
2008.

Plaintiff: I had already been engaged with Singapore. I had no choice but to stay in
Singapore. And therefore, if I wrote those lines, its to actually put pressure on them
and say, “well, why don't you write this one liner?”

Court: So you are basically saying although you said what you said in the last sentence you
actually didn't really mean it?
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Plaintiff: I—I say—I—I would say that I would seriously cons---reconsider that act---you
know, I—I would seriously have to consider before acting on that statement and I
would have been, in all probability, very unlikely that I would have acted on that
statement. Essentially I could not...

Court: Yes.

Plaintiff: So I doubt very much I would have acted on that if that is the question you have
raised.

(Transcript---Day 1, pages 103 to 104)

36 After examining the evidence and the testimonies of the various witnesses, I find that the
defendant has failed to discharge its burden of proof that the plaintiff had agreed to change the
commencement date of the employment contract for the following reasons:

(a) First, it was not unreasonable for the plaintiff to make a distinction between the
“commencement date” as it was used in the Letter of Offer and “start date” as was used by
Mr Taylor in the 14 Nov Email. Any attempt by a party to change the terms of a written contract
must be clear and ambiguous, and the defendant bore the risk of using imprecise words that were
capable of causing confusion or uncertainty. It was not unreasonable for the plaintiff to believe
that although he was to be hired from 17 November 2008, the defendant as his employer
preferred for him to start later due to its own administrative issues.

(b) Secondly, according to the defendant, the plaintiff had on 14 November 2008 allegedly
agreed to the change as evidenced by the 14 Nov Email. However the hardcopy of the Letter of
Offer which was sent over by the defendant on 16 November 2008 still stipulated the
commencement date as 17 November 2008. If an agreement had been reached on 14 November
2008 as alleged, the commencement date on the Letter of Offer should have been amended to
reflect the agreement. In such circumstances, when the plaintiff received the Letter of Offer
accompanied by a covering letter dated 16 November 2008 with specific instructions to sign and
return the Letter of Offer, it was entirely reasonable for the plaintiff to believe that while the
“start date” had been changed, his commencement date for the purposes of his status as an
employee had remain unchanged. The defendant tried to explain that the Letter of Offer was not
amended because Mr Taylor thought that it had already been couriered to the plaintiff. However,
under cross-examination, when confronted by an email dated 13 November 2008, Mr Taylor
accepted that he was aware, contrary to his earlier assertion, that the Letter of Offer had not
been couriered to the plaintiff prior to 14 November. It may well be that the defendant genuinely
believed that the plaintiff had agreed to the amendment but the fact remains that the Letter of
Offer which the plaintiff was specifically required to sign provided otherwise.

(c) Thirdly, when the plaintiff was told that he had to buy his own ticket to Singapore, he
replied that he was unwiling to do so because under the terms of the Letter of Offer, the
defendant was obliged to do so for its employees. In his mind, he believed that as he was already
an employee from 17 November 2008, the defendant was obliged to pay for his ticket. His
understanding was reinforced when the defendant agreed to pay for the ticket directly.

37 I accept the plaintiff’s explanation that when he suggested to the defendant in the 28 Nov

Email that they should “postpone initiation until January 15t if the defendant could not pay his
December salary on time, he was referring to the London Training Date. The plaintiff was always
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concerned about having to pay for his London expenses in addition to not being paid his December
salary. By the same token, the reference to the “new start date” in the 30 Nov Email was also to the
London Training Date. This was probably why the plaintiff indicated that he would make the request
to the defendant’s London office, rather than to the defendant’s Human Resources department in
Singapore.

38 Finally, the plaintiff's behaviour at the defendant’s office on the morning of 1 December 2008
was entirely consistent with his understanding that he would be paid from 17 November 2008. When
the plaintiff went to the defendant’s office on the morning of 1 December 2008, he was already aware
that there was a likelihood that he may not be paid his December salary on time, and that he would
have to bear his London expenses upfront first. His response was that the London Training Date
should be delayed to 1 January 2009. It was only when he heard that the defendant was not going to
pay him for the 17 to 30 November 2008 period that he decided to tender his resignation. The plaintiff
was genuinely taken by surprise at this turn of events as he had all along thought he was entitled to
be paid for that period. Ms Ang accepted that based on the plaintiff’'s behaviour on 1 December 2008,
the plaintiff genuinely believed that he was entitled to be paid from 17 November 2008.

39 The only part of the plaintiff’s evidence that was inconsistent with his case was his demand to
be flown back to Buenos Aires until the new London Training Date. As I had observed earlier, the
plaintiff himself conceded that if he was already employed from 17 November 2008, he was not
entitled to make such a demand. Despite this, in my view, this does not alter the objective evidence
before me, particularly as he was directed to sign the Letter of Offer with the unchanged
commencement date of 17 November 2008 in spite of being told earlier that the “start date” had been
changed to 1 December 2008. In any event, it was for the defendant to prove that the plaintiff had
agreed to the change and not for the plaintiff to disprove otherwise.

40 Accordingly, I find that the parties were not ad idem to change the commencement date of
employment from 17 November to 1 December 2008.

Was the plaintiff wrongfully dismissed

41 To determine this issue, it is essential to examine the reasons for the dismissal and whether
those reasons were borne out by the evidence.

42 At the outset, it is relevant to highlight that the defendant did not initially purport to dismiss
the plaintiff. Instead after the plaintiff stated his clear intention to resign by providing the one-month
notice, the defendant purported to withdraw the Letter of Offer. As the Letter of Offer had been duly
accepted by the plaintiff, counsel for the defendant conceded that the withdrawal was improper
Instead the defendant sought to justify the termination on the basis that it was entitled to summarily
dismiss the plaintiff. This can clearly be seen from the defendant’s Defence and Counterclaim:

21. By reason of the Plaintiff’s conduct ...the Plaintiff was refusing and/or had failed to commence
work on 1 December 2008 and therefore was refusing and/or had failed to perform his duties
under the Contract and/or was refusing and/or had failed to comply with a direction of the
Defendant under Clause 10.1(a) of the Contract as the case may be, each entitling the
Defendant to terminate the Plaintiff’s employment immediately without notice or payment in
lieu of notice. Further and/or in the alternative, the Defendant was guilty of misconduct
under Clause 10.1(b) of the Contract entitling the Defendant to terminate the Plaintiff’s
employment immediately.
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22. The Defendant did exercise its right to terminate the Contract by:-

a. Its letter dated 1 December 3008 to the Plaintiff withdrawing the offer of employment of
the Plaintiff. The Defendant says that although worded as a withdrawal, the legal effect
of the said letter was to terminate the Contract;

b. Ms Ong’s statement on the Defendant’s behalf that by the Plaintiff’'s express intention to
resign, the Plaintiff had clearly evinced his intention that he did not wish to work with
the Defendant and therefore the Defendant’s offer of employment stood as withdrawn.
Again though expressed as a withdrawal, the legal effect of Ms Ong’s communication to
the Plaintiff was to terminate the Contract: and/or

c. The conduct of the Defendant’s Mr Taylor and Ms Ong in escorting the Plaintiff out of
the Defendant’s premises amounted to an exercise of the Defendant’s right to terminate
the Contract.

43 As can be seen from the defendant’s withdrawal letter, its original reason for withdrawing its
Letter of Offer from the plaintiff was due to the plaintiff's stated desire to resign from the defendant
on his first day of work. However, during the trial, the defendant sought to supplement its reasons for
summarily dismissing the plaintiff. In total, it listed four reasons why it was justified to dismiss the
plaintiff on grounds of misconduct, namely:

(a) the plaintiff’s unreasonable demand to be paid from 17 to 30 November 2008;

(b) the plaintiff's refusal to attend the induction session;

(c) the plaintiff’s misconduct in raising his voice at the defendant’s employees; and

(d) the plaintiff’s intention to resign on the first day of his employment.

44 The plaintiff submitted that the defendant could not rely on grounds which were not stated in
its withdrawal letter. The plaintiff submitted that although the defendant was already aware of the
additional grounds at the time of termination, it elected not to rely on them. Accordingly by its
conduct, the defendant had condoned the plaintiff's action and was thereby precluded from relying on
the additional grounds. Further the plaintiff advanced an interesting argument that under the terms of
his employment, he was contractually entitled to a disciplinary hearing for the alleged misconduct.
The summary dismissal was wrongful since the disciplinary process was not adhered to at all. In this
regard, he claimed for damages by reference to the period it would have taken to complete the
disciplinary process.

Can the defendant rely on grounds not stated in the withdrawal letter to justify the summary
dismissal
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45 It is well established that at common law, a party who furnishes a wrong reason for terminating
a contract does not deprive himself of other justifications that would have entitled him to do so. In
Taylor v Oakes, Roncoroni & Co (1922) 127 LT 267, at 269, Greer ] said:

It is a long established rule of law that a contracting party, who, after he has become entitled to
refuse performance of his contractual obligations, gives a wrong reason for his refusal, does not
thereby deprive himself of a justification which in fact existed, whether he was aware of it or not.

46 A similar view was echoed by Devlin J in Universal Cargo Carriers Corp v Citati (No.1) [1957]
2 QB 401 at 443, when he stated as follows:

A rescission or repudiation, if given for a wrong reason or for no reason at all, can be supported if
there are at the time facts in existence which would have provided a good reason.

47 These cases were cited with approval in Amixco Asia (Pte) Ltd v Bank Bumiputra Malaysia Bhd
[1992] 2 SLR(R) 65 (*Amixco™) at [20]-[21]. In addition, the law does not draw a distinction between
reasons which the terminating party was not aware of at the time he terminated the contract, and
reasons which the terminating party was aware of but did not rely on. This much is clear from the
judgment of Stamp L] in Cyril Leonard & Co. v Simo Securities Trust Ltd. and Others [1972]
1 W.L.R. 80 at 89, where he stated as follows:

The law is in my judgment this, that a master in defence of an action for wrongful dismissal
brought by a servant may rely on any act of misconduct warranting dismissal notwithstanding
that at the time of the dismissal he did not rely on that act. This applies alike whether the act or
misconduct was or was not known to the master at the time of the dismissal...

...For my part I can see no good ground for distinguishing between a ground of dismissal known to
the master and not relied upon by him at the time of the dismissal and an unknown ground for
dismissal discovered subsequently.

48 The general principle is subject to certain exceptions, and these exceptions were succinctly laid
out by G P Selvam JC in Amixco at [30].

To the common law rule stated above there are certain recognized exceptions. First, “if the point
not taken is one which if taken could have been put right the principle will not apply” — per
Somervell L] in Heisler v Anglo-Dal Ltd [1954] 1 WLR 1273 at p 1278. Parker ] cited this
statement with approval in André et Cie v Cook Industries Inc [1987] 2 Lloyd’s Rep 463 at p 469.
Secondly, the rule is subject to the qualification that a party may by its conduct preclude itself
from setting up another ground at a later date: see Panchaud Fréres SA v Etablissements General
Grain Co [1970] 1 Lloyd’'s Rep 53 and Cerealmangimi SpA v Toepfer (Alfred C), The Eurometal
[1981] 3 All ER 533. Thirdly, the rule does not apply where a statute as a matter of construction
precludes a party from raising other grounds at a later time: see Davis (W) & Sons v Atkins [1977]
AC 931, an unfair dismissal case made under the Employment Protection Act 1975 [UK].

As alluded to by G P Selvam JC, common law rules may not apply to employment contracts in the UK
because of the statutory intervention of the Employment Protection Act 1975 (c 71)(UK) (“the UK
Act”). Under the UK Act, an employee can bring an action against the employer for unfair dismissal if
he feels that the employer has terminated his employment contract unfairly.

49 This statutory action of unfair dismissal is entirely different from the common law doctrine of
wrongful dismissal. The term “wrongful dismissal” has no special legal meaning. It is merely a term
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used to describe an employer’s repudiatory breach of an employment contract. The courts deal with a
claim of wrongful dismissal in the same way as they treat any other claim for breach of contract. See
Port of Singapore Authority v Wallace John Bryson [1979-1980] SLR(R) 670 (“Wallace”). Hence, the
common law rule that an employer can rely on any additional reason(s) (whether known to him or not)
which existed at the time of dismissal to justify the dismissal applies in Singapore.

50 In contrast, unfair dismissal under the UK Act focuses on the employer's state of mind. Under
the UK Act, the employer is required to give the dismissed employee a letter documenting the reasons
for which he has been summarily dismissed. Should the employee make a claim of unfair dismissal, the
employer must justify the dismissal with reference only to the reasons laid out in that letter.

51 The UK Act has no equivalent in Singapore. Accordingly, the UK decisions cited by the plaintiff
dealing with unfair dismissal are not directly relevant.

Did the defendant condone the plaintiff's actions

52 The plaintiff's case that the defendant is precluded from relying on reasons that it chose not to
rely on at the time of the dismissal is essentially grounded on estoppel. This doctrine was recognized
by G P Selvam JC in Amixco as an independent exception to the common law rule that a terminating
party can rely on any reason that existed at the time the contract was terminated.

53 In Panchaud Freres SA v Etablissements General Grain Co [1970] 1 Lloyd’s Rep 53, the plaintiff
was supposed to sell certain goods to the defendant. After the goods had to been shipped to the
defendant, the master of the ship issued an inaccurate bill of lading to the defendant. This was a
breach of contract that entitled the defendant to refuse to take delivery of the goods. However, the
defendants decided to accept the bill of lading. Subsequently, the defendants recanted, and decided
to reject the goods instead. Their attempt to rely on the plaintiff’'s breach of contract was rejected
by Lord Denning:

It is well settled that if a buyer rejects and gives one ground for it, he is not confined to that
ground. If he afterwards finds out another ground on which he was entitled to reject, then in the
ordinary way he can rely on that ground also. That is clear from Taylor v. Oakes, Roncoroni &
Co., (1922) 38 T.L.R. 349. It is similar to the rule that if a man dismisses a servant on one
ground, he is not confined to that ground. If he afterwards finds another ground justifying his
dismissal, he can rely on that too. But this rule is subject to the qualification that a man may by
his conduct preclude himself from setting up the later ground.

54 In my view, the court should not be too quick to find estoppel merely because an employer did
not dismiss an employee immediately after the employee’s single act of misconduct. It is important to
recognise that an employment contract is not a commercial contract. It involves a continuing
relationship of trust and confidence between the employer and the employee. The employer’s
impression of an employee’s conduct, competence and loyalty is something that has to be observed
over a period of time. An employer who does not dismiss an employee for any single act of
incompetence or misconduct, may, with good reason, dismiss him after taking into account the
cumulative effect of other acts done over a period of time. Finding estoppel in such a situation would,
in effect, compel an employer to dismiss an employee in circumstances when he otherwise would not
have done so in order to preclude an estoppel from being raised.

55 In the present case, the plaintiff’s alleged acts of misconduct (making a claim for salary for the

17 to 30 November period, refusing to go for the induction session, raising his voice at the
defendant’s employees) took place within a matter of hours on his first day at work. Regardless of
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whether the plaintiff was right in making the demands he did, it was clear to me that the defendant
was caught off guard by the plaintiff’s reaction. It is simply unrealistic for the plaintiff to claim that
the defendant condoned his acts merely because he was not dismissed immediately after each alleged
act of misconduct.

56 Hence, I find that the defendant was not precluded from relying on the additional grounds to
justify the dismissal notwithstanding the fact that they were not cited in the withdrawal letter.

Did the plaintiff's acts amount to misconduct

57 The question whether the plaintiff had acted in a manner sufficient to justify the summary
dismissal is to be determined objectively by the courts. In Wallace, the employee was a harbour pilot
who was dismissed by his employer for misconduct after being convicted for negligent driving. The
court examined the facts and found that this did not amount to misconduct allowing the employer to
summarily dismiss him. It stated at [8]:

The misconduct alleged against the respondent is that he was the driver of a motor vehicle
involved in a hit and run accident in which a person was killed. It was misconduct outside the
course of the respondent’s employment as a harbour pilot. It was misconduct in no way
connected with the business of the appellants who are the authority responsible for the safe
navigation of vessels entering or leaving the port of Singapore. It was not misconduct
incompatible with the due or faithful discharge of the respondent’s duty qua his employment as a
harbour pilot. It was not the kind of misconduct which could reasonably be said to seriously
prejudice or interfere with or affect the interests of the appellants to its detriment.

58 In Cowie Edward Bruce v Berger International Pte Ltd [1999] 1 SLR(R) 739, the court laid down
at [39] to [40] the general approach for determining whether an employee had misconducted himself
to justifify the summary dismissal:

In each case, it is a matter of degree whether the act complained of is of the requisite gravity. It
has been said that it must be so serious that it strikes at the root of the contract of
employment, that it destroys the confidence underlying such a contract: Jackson v Invicta
Plastics [1987] BCLC 329 at 344, per Peter Pain J.

The relevancy and effect of any misdeed complained of must, it seems to me, be judged by
reference to its effect on the employer-employee relationship. It also seems to me that in judging
the relevancy and effect of the acts complained of, account must be taken of the habits and
attitude of the employer at the relevant time. They cannot be judged totally in a vacuum.

Intention to resign on the first day of work

59 Based on the objective evidence before me, it is clear that the defendant’s decision to
withdraw the Letter of Offer was entirely due to the plaintiff's intention to resign. It was not the
defendant’s intention to dismiss the plaintiff. After failing to convince the plaintiff not to resign, the
defendant purported to withdraw the Letter of Offer. This was apparent from the cross-examination
of Ms Ong, where she admitted that she would not have issued the withdrawal letter had the plaintiff
not started to write his resignation letter.

60 At this juncture, I should perhaps make a few observations about the plaintiff's decision to

resign on his first day of work lest he b