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Hoo Sheau Peng JC:
Introduction

1 The two applications before me are brought under s 310 of the Companies Act (Cap 50, 2006
Rev Ed) (“Companies Act”) for the court to determine questions arising out of the winding up of MF
Global Singapore Pte Ltd ("MFGS”). Originating Summons No 289 of 2013 (*OS 289") was commenced
by MFGS and the joint and several liquidators, Mr Chay Fook Yuen, Mr Bob Yap Cheng Ghee (“Mr
Yap”) and Mr Tay Puay Cheng (collectively, “the Liquidators”), against Vintage Bullion DMCC
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(“Vintage”) in its own capacity and as representative of 57 other customers of MFGS (collectively,
“the LFX and Bullion customers”). As Vintage disagreed with the Liquidators’ framing of the issues in
0S 289, Vintage lodged Originating Summons No 578 of 2013 (YOS 578") in its own capacity against
MFGS.

2 Essentially, the central issues in both OS 289 and OS 578 are the same, and concern the
treatment of certain forms of profits made by the LFX and Bullion customers under leveraged foreign
exchange ("LFX transactions”) and leveraged commodity transactions (“Bullion transactions”)
conducted by MFGS. In relation to these forms of profits, Vintage asserts proprietary claims, while
MFGS argues that Vintage only has unsecured claims. In the latter scenario, the LFX and Bullion
customers would stand as unsecured creditors, and would have to prove these unsecured debts in
MFGS’ winding up. Parties thus agreed for both applications to be heard at the same time.

3 While Vintage was appointed, pursuant to an order of court dated 16 July 2013 in OS 289, to
represent the LFX and Bullion customers who have claims for these forms of profits arising out of LFX
and Bullion transactions, the order provided that Vintage was “not required to keep any [of the other
customers] informed of these proceedings or to advance an argument or to take any instructions from
any of them"”. For the avoidance of doubt, any decision made in respect of Vintage in this judgment
will apply equally to the LFX and Bullion customers who have equivalent claims against MFGS.
Facts
MFGS and its model of business
4 I now set out the facts (with key terms highlighted in bold italics). MFGS was, at all material
times, a member and clearing member of the Singapore Exchange Securities Trading Limited, the
Singapore Exchange Derivatives Trading Limited, and the Singapore Exchange Derivatives Clearing
Limited. MFGS was also a holder of a Capital Markets Services licence ("CMS licence”), issued by the
Monetary Authority of Singapore (*MAS"”), authorised to carry out the following regulated activities
under the Securities and Futures Act (Cap 289, 2006 Rev Ed) ("SFA"):

(a) dealing in securities;

(b) trading in futures contracts;

(c) leveraged foreign exchange trading;

(d) securities financing; and

(e) providing custodial services for securities.

5 In the ordinary course of business, MFGS offered a range of over-the-counter LFX and Bullion
products which included:

(a) cash-settled over-the-counter LFX spot contracts;
(b) cash-settled over-the-counter LFX forward contracts;
(c) cash-settled over-the-counter LFX non-deliverable forward contracts;

(d) over-the-counter LFX option contracts; and
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(e) cash-settled over-the-counter Bullion spot contracts.

6 The above over-the-counter products were not traded on any exchange, and involved
transactions where the investor would buy or sell currencies or commodities in a bid to profit from
fluctuations in exchange rates between two different currencies, or fluctuations in the prices of
commodities without physical delivery of the currencies or commodities involved.

7 For the purpose of facilitating trades in LFX or Bullion transactions, customers were required to
open and maintain accounts with MFGS. The relationships between the LFX and Bullion customers and
MFGS and the trades were governed by the terms and conditions set out in the account opening form
and the Master Trading Agreement (*MTA"), which also enclosed a risk disclosure statement (“the
Risk Disclosure Statement”).

8 Once the accounts were opened, customers would typically place with MFGS funds necessary
to enable trades to be executed and to maintain open positions on the trades by way of “margin”.
The bulk of MFGS’ customers traded on margin (je, trading by placing a certain percentage of the
value of the position concerned with MFGS). The margin required varied depending on the
requirements for trading in the product concerned.

9 MFGS operated a 24-hour dealing and service desk for customers who traded in LFX and Bullion
products. Customers could either trade directly with MFGS by calling MFGS’ desk dealers or by utilising
an online platform. An order could be placed with MFGS via either platform so long as a customer had
sufficient margin to enter into the transaction. If the customer did not meet MFGS’ margin
requirements, MFGS would require the customer to satisfy the margin requirements before entering
into an LFX or Bullion transaction.

10 In respect of the LFX and Bullion transactions, MFGS did not act as its customers’ agent.
Instead, a customer concluded an LFX or Bullion transaction directly with MFGS which acted as
principal on its own behalf. In other words, MFGS was the direct counterparty to any LFX or Bullion
transaction which a customer entered into.

11 To hedge its own exposure, MFGS engaged in hedge transactions with hedge counterparties,
being the Union Bank of Switzerland ("UBS”) in respect of the LFX transactions, and Deutsche Bank
(“DB") in respect of the Bullion transactions. MFGS funded these transactions with its own funds.

12 The margins placed by customers were deposited into MFGS’ bank accounts which MFGS
classified as “ Customer Segregated Accounts ". The funds placed in these accounts were
segregated from MFGS’ own funds, although MFGS maintained some of its own funds in these
accounts. According to the Liquidators, the LFX and Bullion customers’ margins were not onward-
placed with any other party, or otherwise utilised by MFGS for the purposes of MFGS’ hedge
transactions. Although MFGS maintained a number of Customer Segregated Accounts, MFGS did not
open a separate bank account for each customer MFGS, however, accounted distinctly for each
customer’s funds in the Customer Segregated Accounts.

The LFX and Bullion transactions, the "Daily FX Activity Statements” and the “Seg Fund
Statements”

13 MFGS employed a back-office operations system to record the daily LFX and Bullion trade
activity for each customer. Daily statements of the accounts of the customers (" Daily FX Activity
Statements ") were also produced by the system. As a day-to-day chronicle of the relationship
between MFGS and a particular customer, the relevant Daily FX Activity Statements are crucial pieces
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of documentary evidence presented by the parties.

14 Basically, a Daily FX Activity Statement contained, inter alia, the following sections: (i) the
“Trade Confirmation” section; (ii) the “Forward Liquidation” section; (iii) the “"Open Positions” section;
and (iv) the “Financial Statement” section. In the ordinary course of business, an LFX or Bullion
transaction between MFGS and its customer would occur as described below, and would be recorded
in the Daily FX Activity Statements as follows:

(a) The customer would initiate a position by entering into an initial trade. MFGS would issue a
trade confirmation under the “Trade Confirmation” section to its customer in the Daily FX Activity
Statement for that particular day.

(b) The transaction was thereafter treated as continuing to remain open until a final trade was
entered into. In such a case, the customer would be said to have an “open position”. These open
positions would be reflected under the “Open Positions” section of the Daily FX Activity
Statement.

(c) While a position remained open, the “paper” (ie, notional) value of the open position would
be determined with reference to the market price of either the underlying currency or reference
bullion (“the daily settlement prices”) in respect of the LFX and Bullion transactions respectively
(ie, the transactions were marked to the market). If the movement of the underlying currency or
reference bullion favoured the customer, the customer would have unrealised profits. However, if
it did not, the customer would incur unrealised losses. The “ Unrealised Profits " or “Unrealised
Losses” would be reflected in the "“Financial Statement” section of the Daily FX Activity
Statement.

(d) If a customer was not able to meet MFGS’ margin requirements, MFGS was entitled, by cl
E4 of the MTA, to issue a “margin call”, /e, to require a customer to deposit with MFGS additional
margins in order for the position to be maintained. I will discuss the way MFGS calculated a
customer’s margin requirements at item (j) below.

(e) While the position remained open, the cost of keeping the position open was debited from
or credited to the customer based on the total value of the contract. In respect of the LFX
transactions, this cost was known as “forex swap”, and in respect of the Bullion transactions,
this was termed “spot interest”.

(f) When a final trade was entered into, this was known as “closing” the position. When the
position was closed, MFGS would issue a trade confirmation under the “Trade Confirmation”
section. The trade confirmation would state the price of the trade, as well as a * Value Date ",
which is defined in the MTA as “the date on which the respective obligations of the parties to a
foreign exchange or [over-the-counter] transaction are to be performed”. Generally, though not
always, the Value Date would be two days after closing a position. The closure of the position at
a profit to the customer also gave rise to a sum which would be reflected in the “Financial
Statement” section as ™ Forward Value ". The specific transactions which had been closed out
would also be reflected under the “Forward Liquidation” section.

(9) On the Value Date, the sum previously reflected under Forward Value (with that particular
Value Date) would be credited to a customer’s running account with MFGS as “Liquidation Profit”
and be added to the sum reflected under * Ledger Balance C/F"” (where C/F stands for “carried
forward”) under the “Financial Statement” section of that day’s Daily FX Activity Statement. In
other words, Forward Value with a Value Date “Z"” would be shown to have been credited to the
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Ledger Balance C/F in the Daily FX Activity Statement dated “Z".

(h) The aggregate sum of the Unrealised Profits, Forward Value and Ledger Balance C/F would
be reflected in the “Financial Statement” section as “ Total Account Equity ".

(i) When customers wished to withdraw their realised profits represented under the Ledger
Balance C/F, MFGS would then effect physical payment to the customers from the Customer
Segregated Accounts.

() A separate portion of the “Financial Statement” section deals with a customer’s margin
requirements. This portion sets out the “Initial Margin Requirement” and “Margin
Excess/Deficiency”. The Initial Margin Requirement represents the funds or value initially required
to maintain an open position. The Margin Excess/Deficiency represents the difference between a
customer’s Total Account Equity and the Initial Margin Requirement as reflected in the same
statement. MFGS would only issue a margin call to its customer when a Margin Deficiency is
incurred.

15 At all material times, MFGS ensured that there were sufficient moneys parked in the Customer
Segregated Accounts to cover the Total Account Equity of all the LFX and Bullion customers, which
inter alia, included the three forms of profits: Unrealised Profits, Forward Value and Ledger Balance
C/F. The primary dispute between the Liquidators and Vintage is whether the sums representing the
Unrealised Profits and Forward Value in the Customer Segregated Accounts belong beneficially to (and
therefore are the property of) the LFX and Bullion customers, or whether they are instead MFGS’ own
moneys, available for distribution to MFGS’ unsecured creditors, including the LFX and Bullion
customers, on a pari passu basis, in MFGS’ winding up.

16 During the ordinary course of business, MFGS also submitted a statement of assets and
liabilities in the prescribed form under reg 27(1)(a), (3)(a), (9)(b) and (9)(e) of the Securities and
Futures (Financial and Margin Requirements for Holders of Capital Markets Services Licences)
Regulations (Cap 289, Rg 13, 2004 Rev Ed) ("SF(FM)R") on a quarterly basis to MAS. This form
included a document with the heading “Segregation Requirements and Location of Segregated Funds”
(“ the Seg Fund Statement "). MFGS updated the Seg Fund Statement daily. The Seg Fund
Statement is another key piece of documentary evidence referred to by the parties, and I shall
describe this in more detail in due course.

Vintage's relationship with MFGS

17 On 21 August 2006, Vintage opened an account with MFGS, and engaged in, inter alia, LFX and
Bullion transactions through this account. Prior to 1 November 2011, being the date MFGS entered
into provisional liquidation, Vintage closed out all its open positions in its LFX and Bullion transactions.
In particular, Vintage liquidated 121 lots of silver on 28 October 2011, and a further 241 lots of silver
on 31 October 2011. The Value Date for these transactions was 1 November 2011. Vintage also
closed out all its LFX transactions on 20 October 2011, and the Forward Value from those
transactions had Value Dates of 14 November 2011 and 20 August 2012.

18 In Vintage’s Daily FX Activity Statement dated 31 October 2011, the numbers (in USD) were
reflected under the “Financial Statement” section as follows:

LEDGER BALANCE C/F : 4,711,459.18
TOTAL UNREALISED P/L : 0.00
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FORWARD VALUE : 6,835,995.31

TOTAL ACCOUNT EQUITY : 11,547,454.49

19 In Vintage's Daily FX Activity Statement dated 1 November 2011, the numbers (again in USD)
were reflected as follows:

LEDGER BALANCE C/F : 10,793,862.06
TOTAL UNREALISED P/L : 0.00
FORWARD VALUE : 744,950.78
TOTAL ACCOUNT EQUITY : 11,538,812.84

The winding up of MFGS and Originating Summons No 22 of 2012

20 On 31 October 2011, MFGS’ ultimate parent company, MF Global Holdings Ltd, filed a voluntary
petition for relief under Chapter 11 of the United States Bankruptcy Code in the United States
Bankruptcy Court for the Southern District of New York. Globally, many affiliates of MF Global Holdings
Ltd also declared bankruptcy or were placed into administration or liquidation on or around the same
date.

21 In view of the financial condition of MF Global Holdings Ltd at the material time, MAS directed
MFGS on 31 October 2011 to, inter alia:

... cease, with immediate effect, from entering into new transactions, except for reduction and/or
liguidation of positions, in respect of its carrying on business in -

(i) dealing in securities (including contracts-for-differences);
(ii) dealing in other forms of contracts-for-differences; and
(iii) providing custodial services for securities (including contracts-for-differences) ...

22 On 1 November 2011, the directors of MFGS passed a resolution to appoint the Liquidators as
provisional liquidators of MFGS and MFGS entered into provisional liquidation.

23 On 10 January 2012, the Liquidators (who were then still provisional liquidators) applied to court
by way of Originating Summons No 22 of 2012 (*OS 22"”) for an order that they be authorised to
distribute on an interim basis up to US$350m to customers identified by the Liquidators as having
proprietary interests in certain funds which had then been collected by the Liquidators. The
application was granted on 8 February 2012 on the following terms:

1 The Provisional Liquidators are authorised to transfer and/or distribute, on an interim and

provisional basis, from the segregated and proprietary funds of customers as may be accountable
by MFGS to its customers, whether presently or in the future, in the control of the Provisional
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Liquidators (the “Available Customers’ Funds”), an amount of up to US$350 million ... to those
customers identified by the Provisional Liquidators as MFGS’ customers with proprietary interests
in the Available Customers’ Funds on the basis of ... key general principles ... :

1.1.1 whether customers have any proprietary and legal right to customers’ segregated and
proprietary funds maintained, controlled or recovered by the Provisional Liquidators, and
which are comprised in the Available Customers’ Funds, as determined by the Provisional
Liquidators. Customers whose proprietary funds attributable to them have otherwise yet to
be returned by MFGS’ counter-parties, correspondent brokers, clearing members and/or
clearing houses, where applicable, would not receive any distribution as such unretumed
funds would not be comprised in the Available Customers’ Funds;

1.1.3 any realised and/or estimated unrealised profits in respect of whatsoever products that
a Relevant Customer traded which have yet to be received by the Provisional Liquidators and
hence, not comprised in the Available Customers’ Funds, would not be taken into account in
assessing that Relevant Customer’s net provisional entitlement to the Available Customers’
Funds... [emphasis in original]

24 It should also be highlighted, for completeness, that the sole shareholder of MFGS, MF Global
Overseas Ltd, passed a special resolution on 28 May 2012 for the voluntary winding up of MFGS and
appointed the Liquidators as joint and several liquidators of MFGS. A creditors’ meeting was also held
on that day where the creditors resolved, amongst other matters, to confirm the appointment of the
Liquidators.

The present applications

25 On 23 April 2012, Vintage received payment of the sum of US$5,137,229.93 as part of the
interim distribution made by the Liquidators. This sum included amounts attributable to the LFX and
Bullion transactions, as well as amounts from other futures and options transactions. Vintage was of
the view that it had been underpaid. It transpired that parties took a different view of how the
Unrealised Profits and Forward Value arising from the LFX and Bullion transactions should be treated
as a matter of law. 0OS 289 and OS 578 were thus taken out by the Liquidators and Vintage
respectively in order to determine this and other issues. The Unrealised Profits and Forward Value in
dispute amount to about US$13.4m for all the LFX and Bullion customers. It should be noted that
Vintage is claiming its Forward Value only, a substantial portion of which is attributable to its Bullion
transactions. As of 31 October 2011, Vintage did not have any Unrealised Profits.

Summary of the parties’ cases
The Liquidators’ case

26 According to counsel for the Liquidators, Mr Andre Yeap SC (“"Mr Yeap”), given that MFGS acted
as principal to the LFX and Bullion customers, the Unrealised Profits constituted only mere
uncrystallised contingent debt obligations that were not yet due and payable, and the Forward Value
constituted a debt payable only on the future Value Date. Hence, the LFX and Bullion customers only
had choses in action against MFGS in respect of the Unrealised Profits and Forward Value. A chose in
action could not be converted into trust property which MFGS holds as a “trustee” for a customer.
Furthermore, even if it could be said that a “trust” over a chose was possible, it would not have been
a trust over actual physical moneys, particularly since such moneys had not been paid, and were in
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fact not yet due and payable.

27 As stated above, MFGS maintained sums equivalent to the aggregate of the LFX and Bullion
customers’ Unrealised Profits, Forward Value and Ledger Balance C/F in the Customer Segregated
Accounts. However, according to the Liquidators, only the Ledger Balance C/F is held on trust for its
customers, while the Unrealised Profits and Forward Value formed MFGS’ " residual financial interest
" in the Customer Segregated Accounts. On the Value Date of a particular transaction, the Forward
Value would be paid by MFGS into a customer’s Ledger Balance C/F from this “residual financial
interest”. It was only after this payment on the Value Date that MFGS would hold the amount on
trust for the customer. Indeed, the interim distribution under OS 22 was made on this basis.

28 Specifically, the Liquidators take the view that the statutory trust under the relevant legislation
does not capture the Unrealised Profits and Forward Value of the LFX transactions. As for the Bullion
transactions, the Liquidators argue that the specific provisions under the relevant legislation apply
only when a commodity broker acts as agent for and on behalf of a customer. As MFGS did not act as
agent for the Bullion customers, MFGS was not required to segregate any moneys, or hold any
moneys on trust. However, the Liquidators’ position is that MFGS voluntarily held a customer’s Ledger
Balance C/F attributable to Bullion transactions on trust.

29 The Liquidators also submit that no express trust was created over the Unrealised Profits and
Forward Value. MFGS did not behave in a manner that evinced a clear intention to hold the Unrealised
Profits or Forward Value on express trust for the LFX and Bullion customers.

30 Against Vintage’s argument that the LFX and Bullion customers’ proprietary entitlement to the
Ledger Balance C/F should be determined on the basis of the Daily FX Activity Statement dated 1
November 2011, the Liquidators submit that due to the appointment of provisional liquidators on 1
November 2011, MFGS did not and could not pay the Forward Value into MFGS’ Customer Segregated
Accounts after the close of business on 31 October 2011. As payments in the ordinary course of
MFGS’ business was made at the close of business on a particular Value Date, the last payment MFGS
made (and could have made) to the account and credit of customers prior to the appointment of
provisional liquidators was at MFGS’ close of business on 31 October 2011, which was 5.00pm New
York Time on 31 October 2011 (ie, 5.00am Singapore time on 1 November 2011) before MFGS went
into provisional liquidation. Thus, the extent of a customer’s proprietary entitlement should be limited
to the Ledger Balance C/F reflected in the 31 October 2011 Daily FX Activity Statement.

Vintage’s case

31 Vintage’s primary case is that a statutory trust arose over the Unrealised Profits and Forward
Value as a result of the relevant legislation applicable to the LFX and Bullion transactions respectively.

32 Alternatively, even if MFGS was not obliged by the relevant legislation to hold the Unrealised
Profits and Forward Value on trust for Vintage and the other LFX and Bullion customers, in actual
fact, MFGS segregated moneys covering the value of the Unrealised Profits and Forward Value, and
held these moneys on trust. Accordingly, a trust by conduct arose.

33 Further, Vintage’s argument is that even if MFGS was only required to hold the Ledger Balance
C/F on trust for the LFX and Bullion customers, then these customers have a proprietary interest in
the Ledger Balance C/F as reflected in the Daily FX Activity Statement dated 1 November 2011, and
not of that dated 31 October 2011. Effectively, this means a difference of about US$6m in Vintage’s
favour. Vintage’s last argument is that the LFX and Bullion customers are entitled to amounts
reflected as Margin Excess in the Daily FX Activity Statement.
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34 On the last day of the hearing before me, Mr Thio Shen Yi SC (*Mr Thio”), counsel for Vintage,
also submitted that a number of Mr Yap’s affidavits, as well as an LFX and Bullion Report prepared by
the Liquidators for OS 298 and OS 578 (“the LFX and Bullion Report”) contained matters that were
inadmissible for being in breach of O 41 r 5(1) of the Rules of Court (Cap 322, R 5, 2014 Rev Ed)
(“Rules of Court”).

Issues

35 Given the positions of the parties, there are a number of substantive issues to be considered.
First, I discuss the nature of the Unrealised Profits, Forward Value and Ledger Balance C/F under the
contract between MFGS and the LFX and Bullion customers (sans the interposition of any statutory
trust or express declaration of trust) (“the Preliminary Issue”).

36 Next, I will consider whether, in respect of the Unrealised Profits and Forward Value, the LFX
and Bullion customers have proprietary claims by way of either a statutory or express trust, or
whether they must prove their unsecured debts in the winding up of MFGS (“the Proprietary Claim
issue”). To determine the Proprietary Claim issue, the following sub-issues arise:

(a) Given the nature of the Unrealised Profits and Forward Value, whether MFGS is capable of
holding them on trust for the benefit of the LFX and Bullion customers.

(b) If so, whether a statutory trust arises over the Unrealised Profits and Forward Value (“the
Statutory Trust issue”).

(i) In respect of the Bullion transactions, whether MFGS is obliged under the Commodity
Trading Act (Cap 48A, 2009 Rev Ed) ("CTA”) and Commodity Trading Regulations 2001 (Cap
48A, S 578/2001) ("CTR") to hold the Unrealised Profits and Forward Value on statutory trust
for the Bullion customers.

(i) In respect of the LFX transactions, whether MFGS is obliged under the SFA and
Securities and Futures (Licensing and Conduct of Business) Regulations (Cap 289, Rg 10,
2004 Rev Ed) ("SFR") to hold the Unrealised Profits and Forward Value on statutory trust for
the LFX customers.

(c) If no statutory trust arises over the Unrealised Profits and Forward Value, whether an
express trust arises over the Unrealised Profits and/or Forward Value as a result of MFGS’
conduct or the way MFGS held or treated such moneys (“the Express Trust issue”).

37 If the Proprietary Claim issue is answered in the negative, and the LFX and Bullion customers
have no proprietary interest in funds representing the Unrealised Profits and Forward Value, then the
issue is whether they have a proprietary interest in the Ledger Balance C/F as reflected in the Daily
FX Activity Statement dated 1 November 2011, or only in the Ledger Balance C/F reflected in the
Daily FX Activity Statement dated 31 October 2011 (“the Value Date issue”).

38 Lastly, if the LFX and Bullion customers only have a proprietary interest in the Ledger Balance
C/F reflected in the 31 October 2011 Daily FX Activity Statement, are they entitled to the amounts
reflected as Margin Excess in that statement (“the Margin Excess issue”)?

39 I should add that the Liquidators, in OS 289 and their submissions, raised two issues which

Vintage does not contest before me. These are (i) whether MFGS acted as principal or as
agent/broker vis-a-vis the LFX and Bullion customers, and (ii) whether the LFX and Bullion customers
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have any proprietary entitlement to profits from the hedge transactions which MFGS carried out with
UBS and DB. Vintage accepts that the LFX and Bullion transactions which it entered into with MFGS
were conducted on a principal-to-principal basis, and that MFGS was not acting as Vintage’s agent.
Vintage also does not assert any proprietary entitlement to profits from the hedge transactions MFGS
entered into with UBS and DB in respect of the LFX and Bullion transactions respectively. With that, I
turn to the Preliminary Issue.

The Preliminary Issue: The nature of the Unrealised Profits, Forward Value and Ledger
Balance C/F under the contract between the parties

Parties’ submissions

40 In their written submissions, the Liquidators refer to the Unrealised Profits and Forward Value as
“mere uncrystallised contingent or future debt obligations that were not yet due and payable as at
the time of MFGS’ winding up and consequential appointment of provisional liquidators to MFGS”. On
its part, Vintage has in the course of oral submissions characterised the Unrealised Profits as
“contingent debts” and the Forward Value as “future” or “crystallised” debts owed by MFGS to the
LFX and Bullion customers. In my view, it would aid the analysis which follows to first clarify the
meaning of these terms and the appropriate legal characterisation of the Unrealised Profits, Forward
Value and Ledger Balance C/F under the contract between the parties, without the interposition of
the statutory framework under the CTA or SFA, or any declaration of trust on MFGS’ part.

Analysis and findings
41 I first consider the meaning of “contingent debts”, a term which both the Liquidators and

Vintage have used in their submissions. In the context of the winding up of a company, s 253(1)(b) of
the Companies Act provides that a “contingent or prospective creditor” may apply to court to wind up
a company. Similarly, s 327(1) of the Companies Act, which sets out what debts are provable in the
winding up of a company, provides that:

327.—(1) In every winding up (subject in the case of insolvent companies to the application in
accordance with the provisions of this Act of the law of bankruptcy) al/l debts payable on a
contingency, and all claims against the company, present or future, certain or contingent,
ascertained or sounding only in damages, shall be admissible to proof against the company, a
just estimate being made, so far as possible, of the value of such debts or claims as are subject
to any contingency or sound only in damages, or for some other reason do not bear a certain
value. [emphasis added]

With respect to an insolvent company, the rules relating to debts provable in bankruptcy apply (see s
327(2) of the Companies Act). Under ss 87(1) and (3) of the Bankruptcy Act (Cap 20, 2009 Rev Ed)
(“Bankruptcy Act”), any liability arising out of a contract to which a bankrupt (i) is subject at the
date of the bankruptcy order or (ii) may become subject before his discharge by reason of any
obligation incurred before the date of the bankruptcy order shall be provable in bankruptcy. Section 2
of the Bankruptcy Act provides that “liability” means a liabilty to pay money or money’s worth,
irrespective of whether such liability is present or future, certain or contingent or of an amount that is
fixed or liquidated or that is capable of being ascertained by fixed rules or as a matter of opinion.

42 In Kon Yin Tong and another v Leow Boon Cher and others [2011] SGHC 228, Judith Prakash J
set out the differences between contingent liability and prospective liability as follows (at [40]):

A “contingent liability” would refer to a liability or other loss which arises out of an existing legal
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obligation or state of affairs, but which is dependent on the happening of an event that may or
may not occur. “Prospective liability” however, has been judicially defined as “a debt which will
certainly become due in the future, either on some date which has already been determined or on
some date determinable by reference to future events”. It thus embraces both future debts, in
the sense of liquidated sums due, and non-liquidated claims.

43 Therefore, a contingent liability or debt is one that arises out of an existing state of affairs, but
is dependent on the happening of a future event which may or may not transpire. On the other hand,
a prospective liability may also be understood as a debt payable in the future. In this light, the
parties’ respective obligations under the MTA in respect of the LFX and Bullion transactions may be
more properly characterised.

44 The MTA is silent on whether specific property should be held on trust for the customer. Clause
A15.1 of the MTA states:

15. TRUST ACCOUNT

15.1 MFGS shall keep all funds and other assets held by MFGS on trust for the Customer separate
from the funds and assets of MFGS. The Customer’s funds and assets shall be placed into a trust
account, where they may be held commingled with excess funds or assets of other Customers in
accordance with Applicable Laws.

As may be observed, cl A15.1 of the MTA sets out the contractual position in relation to how trust
funds and assets are to be treated. However, it does not state what funds or assets are to be held
on trust for the customer by MFGS. In other words, there is no contractual definition of what MFGS is
obliged to hold on trust for its customers.

45 In fact, in relation to a customer’s margins, cl A6.8 of the MTA provides that MFGS “shall be
entitled to deposit, pledge, re-pledge or lend any funds, assets or property in any form given to MFGS
by way of margin”. The clause also provides that MFGS is not required to either account to the
customer for “any interest, income or benefit that may be derived from such margin” or return to the
customer “identical funds, property or assets ... and may return equivalent collateral or margin”. This
is to be contrasted with the requirements of the CTA and SFA as to the treatment of margins, which
will be discussed later.

46  In the ordinary course of MFGS' business, unrealised profits or losses arise when a customer has
entered into an open position against MFGS. The terms of the MTA applicable to the LFX and Bullion
transactions provide that there will be no physical settlement between MFGS and its customer unless
otherwise agreed upon. The relevant provision, cl C1.1 of the MTA, states that:

The Customer acknowledges that unless otherwise agreed in writing with MFGS, all Transactions
shall be cash-settled, and the Customer shall not be entitled to hold any open position until its
maturity or settlement date with the intention to effect physical settlement on its settlement or
maturity date. Unless otherwise liquidated pursuant to the Customer’s instructions, an open
position may be liquidated and cash-settled by MFGS in its sole discretion as it deems fit to
prevent the crystallising of any physical settlement obligation with respect to any open position.

47 Hence, in the case of LFX and Bullion transactions, the contract between the parties requires
the close-out of open positions (whether voluntarily pursuant to a customer’s instructions, or
involuntarily). Until the close-out of the transaction where a customer has entered into an opposite
trade, no sums are due and payable (and unless otherwise agreed, no physical settlement is
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contemplated) either from MFGS to the customer (where the customer makes an unrealised profit) or
from the customer to MFGS (where the customer makes an unrealised loss). During this period, the
quantum of profit or loss fluctuates on a daily basis as the transaction price for the position is marked
to market, and indeed, what may be an unrealised profit on one day, could turn into an unrealised loss
on another.

48 Thus, all that a customer has as against MFGS before he or she enters into an opposite trade,
thereby crystallising the profit or loss, is a contingent debt obligation which would be represented by
the sum of Unrealised Profits, if at the time the customer is in a position of net gain as against MFGS.
In order for this contingent debt to crystallise into an actual liability that MFGS owes to a customer,
two events must happen, being (i) the close-out of the transaction and (ii) the movement of the
currencies or commodities prices such that the customer is in a position to close-out at a net profit.

49 Upon close-out of the transaction, a customer’s profit or loss is then quantified. However,
under the terms of the MTA, MFGS’ obligation to pay the quantified profit to the customer only arises
on the transaction’s Value Date. Under the MTA, the Value Date is defined as “the date on which the
respective obligations of the parties to a foreign exchange or [over-the-counter] transaction are to
be performed”. In my view, between the close-out of the transaction and the Value Date, what the
customer has (in circumstances where the customer is in a position of profit as against MFGS) is a
claim against MFGS which has been quantified, but is not yet payable. In other words, this is a
prospective liability, and in the framework of s 327 of the Companies Act, the Forward Value may be
classified as certain future debt. Hence, while MFGS’ obligation to pay has arisen, it need not be
performed until the Value Date.

50 Finally, upon the Value Date arriving, the quantified profits are due and payable to the
customer. The quantified profits are no longer reflected as Forward Value in the Daily FX Activity
Statement of that particular Value Date, but are reflected as standing to the client’s account under
the Ledger Balance C/F, and are available for withdrawal by the client subject to MFGS’ margin
requirements. There is a dispute between the parties as to when on Value Date MFGS performed or
should perform this payment - which will be discussed below at the Value Date issue — but this is not
material here. In such a situation, I would characterise the Ledger Balance C/F as a certain present
debt. A customer could require MFGS to effect immediate payment of the sum representing the
Ledger Balance C/F standing to his credit in his account to him. In this regard, the legal position of a
customer of MFGS with credit amounts standing to the Ledger Balance C/F would not be unlike the
person who deposits money into a bank account.

51 Professor Alastair Hudson explains it as follows (Alastair Hudson, Equity and Trusts (Routledge,
8th Ed, 2015) (“Equity and Trusts”) at p 1294):

A bank account is merely a chose in action: a contractual recognition by the bank that the
account-holder has deposited money with it and that the bank is required to return that money
to the customer in accordance with the terms of their contract. It is not true to say that there is
money in a bank account. Rather, the bank account is an acknowledgment of a claim in favour of
the account-holder with a given value attached to it. [emphasis in original]

52 I should clarify though, that an account a customer had with MFGS was not entirely analogous
to a bank account. The observations of Sir Andrew Park in Re Global Trader Europe Ltd (in liquidation)
[2009] 2 BCLC 18 (“Re Global Trader”) are instructive. In Re Global Trader, Sir Park was also
concerned with the legal analysis of transactions conducted by Global Trader and its customers. Like
MFGS, Global Trader was a brokerage firm. Global Trader required its customers to open an account
with the brokerage, and maintain a sufficient margin sum. It did not act as agent for its customers
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but was itself the counterparty to the contracts which were primarily contracts for differences and
spread bet transactions. In describing the customer’s account with Global Trader, Sir Park stated (at
29-30):

[The client’s account with Global Trader] was not an account analogous to a bank account.
Rather it was the sort of running account which operates between regular trading counterparties
and which records by how much they are respectively in credit or in debit with each other from
time to time.

... When a position was closed a profit or loss arose to the client. If it was a profit Global Trader
credited the amount of it to the client’s running account between himself and Global Trader
Unless the amount of the credit in the client’s account was required by way of margin to support
open positions under other trading contracts between him and Global Trader, the client could
draw on his account and require the company to pay the balance of it (or part of the balance) to
himself ...

... Alternatively he could leave it, or part of it, in place with a view to it being instantly available
as margin should he wish to open a new position under a future trade.

Sir Park then concluded (at 59):

The basic relationship between Global Trader and a client was contractual. If a client had a credit
balance in his running account and had no open positions he was entitled under the contract to
call on Global Trader to pay him the balance. The balance was a debt, and ... the client was
entitled to have it repaid. It was just the same as a case where a customer of a bank whose
account is in credit can call on the bank to pay him money up to the amount of the balance.

53 For present purposes, the above analysis is helpful in showing that although the customer’s
account with the brokerage is not directly equivalent to a bank account, a customer’s Ledger Balance
C/F is MFGS’ acknowledgement of sums which are due and payable to the customer. In the ordinary
course absent any statutorily imposed or expressly declared trust, the Ledger Balance C/F therefore
represents a chose in action which the customer could enforce by calling on MFGS for payment.

54 On the nature of a “chose in action”, guidance may also be taken from the Court of Appeal in
Lim Lye Hiang v Official Assignee [2012] 1 SLR 228 (at [27]-[28]) where the Court of Appeal
explained:

... A chose in action is an expression used to describe “all personal rights of property which can
only be claimed or enforced by action, and not by taking physical possession”: see Torkington v
Magee...

It is trite law that the existence of a chose in action does not depend upon immediate
enforceability. In Kwok Chi Leung Karl v Commissioner of Estate Duty ... , the Privy Council (on
an appeal from Hong Kong) was faced with the issue of, inter alia, whether an obligation to pay a
sum of money on demand after sixty days constituted an existing chose in action at the time
when the obligation was entered into. Lord Oliver of Aylmerton (delivering the judgment of the
court) held that the obligation was indeed an existing chose in action at the time when the
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obligation was entered into. He stated ... :

A chose in action is no less a chose in action because it is not immediately recoverable by
action ...

... A debt which is payable in futuro is no less a debt ...
[emphasis added]

55 From the preceding analysis, it can be seen that on the terms of the MTA alone, MFGS would
have different legal obligations in respect of the Unrealised Profits, Forward Value and Ledger Balance
C/F, given that these constitute contingent, certain future and certain present debts respectively.
What the customer has in relation to all three forms of profits would be a chose in action against
MFGS. It is only when MFGS is obliged, by the terms of the MTA, to effect immediate payment of the
quantified profits, that a customer has the right as against MFGS to demand immediate payment of
those moneys, and even then, only if MFGS is solvent. In other words, taking reference from the
terms of the contract between the customer and MFGS, the contents of each chose - if enforced -
are slightly different from the others.

The Proprietary Claim Issue: Whether the LFX and Bullion customers have proprietary rights
in the Unrealised Profits and Forward Value

Whether a trust is capable of arising over the Unrealised Profits and Forward Value

56 With the discussion on the nature of Unrealised Profits and Forward Value in mind, I turn next to
consider whether the Unrealised Profits and Forward Val