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This judgment is subject to final editorial corrections approved by the
court and/or redaction pursuant to the publisher’s duty in compliance
with the law, for publication in LawNet and/or the Singapore Law
Reports.

Creative Technology Ltd and another
v
Huawei International Pte Ltd

[2017] SGHC 201

High Court — Suit No 55 of 2012/H consolidated with Suit No 606 of 2012/Z
Chan Seng Onn J

7-10, 14-16, 21-24 July; 30 November; 2-3 December 2015; 11, 18-19 April;
10, 12-13 October 2016; 27 July 2017

16 August 2017 Judgment reserved.
Chan Seng Onn J:
Introduction

1 In Suit No 55 (“Suit No 55”), Creative Technology Ltd (“CTL”) and its
wholly-owned subsidiary, QMAX Communications Pte Ltd (“QMAX”)
(collectively referred to as “Creative”) claimed against Huawei International Pte
Ltd (“Huawei”) for loss and damage arising from Huawei’s repudiatory breach
of a contract in which Huawei was to build, design and operate a WiMAX
network for Creative in the 2.3GHz spectrum (“WiMAX Network™). Prior to its
acquisition by CTL sometime in February 2009, QMAX was the holder of

exclusive spectrum rights for the 2.3GHz frequency band in Singapore.

2 Alternatively, Creative claimed against Huawei under s 2(1) of the
Misrepresentation Act (Cap 390, 1994 Rev Ed) and under tort for Huawei’s

negligent misstatement. Under each of these alternative causes of action,
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Creative sought the return of the sum of US$9,295,388.98 paid to Huawei under
the contract. Creative also claimed damages of S$19,253,120.01 and
US$22,000, being the expenses incurred by Creative for the WiMAX Network.

3 In the same Suit No 55, Huawei counterclaimed against Creative for
wrongful rescission and/or termination of the contract and claimed the
additional sums of US$9,649,935.86 and S$6,224.19 that Huawei would have
received from Creative had the WiMAX Network been completed successfully.

4 In Suit No 606 of 2012/Z (“Suit No 606”), which was consolidated with
Suit No 55, Huawei claimed against CTL’s wholly-owned subsidiary, ZiiMAX
Singapore Pte Ltd (“ZiiMAX”) an outstanding payment of US$104,860 for
indoor Customer-Premises Equipment (“CPE”) purchased by and supplied to
ZiiIMAX under a purchase order dated 13 May 2011 (“CPE Agreement”).
ZiiIMAX counterclaimed against Huawei in the same Suit No 606 for the return
of US$85,600 paid by ZiiMAX to Huawei for the Universal Serial Bus (“USB”)
dongles supplied by Huawei to ZiiMAX under a purchase order dated 28 April
2011 (“USB Agreement”). ZiiMAX had intended to use the CPE and USB
dongles with the WiMAX Network to be operated by QMAX.

Background facts
Events leading up to the Contract

5 In early 2009, Creative explored the possibility of engaging Huawei to
construct a WiMAX Network to provide mobile data services using WiMAX
technology after Creative’s representatives PW1 Koh Zi Kai (“PW1-Koh”) and
PW3 Lian Yam Fei (“PW3-Lian”) had met up with Huawei’s sales
representative DW1 Leong Yu Ming (“DW1-Leong”) at a WiMAX Forum
Congress Asia held in Singapore in April 2009 at which Huawei’s
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representatives presented a paper titled “Build a Successful WIMAX Network”
that would entail a “quick and low cost WIMAX deployment”. On 15 May 2009,
PW1-Koh followed up with an email requesting Huawei for more information
including its presentation materials, an “Information Template” that Huawei
would require its customers to provide, a “Sample RFI/RFP [ie, Request for

Information/Request for Proposal]” and a Network Diagram.

6 It is unclear to me whether Huawei had sent the information that
Creative had requested. However, on 17 June 2009, Creative wrote a brief letter
inviting its potential vendor, Huawei, to submit a proposal for the “design, build,
maintenance and operation of a 2.3 GHz WiMAX” and requested detailed
information to be furnished on Huawei’s WiMAX proposal including the
“Estimated number of sites needed to cover Singapore (Military areas,
cemeteries & large bodies of water are to be excluded from the planned
coverage)” (“nationwide coverage’) with the estimate to be minimally “accurate
up to £10%”. By way of an email dated 1 July 2009, PW1-Koh asked Huawei
to plan for a target data-rate requirement of 1 Megabits per second (“Mbps”) for
the Down Link (“DL”) and 256 kilobits per second (“kbps”) for the Up Link
(“UL”) at the cell edge. According to PW1-Koh,! Creative had also made clear
from the outset that it wanted the proposed WiMAX Network to have
nationwide coverage with first wall penetration. This was corroborated by

DW1-Leong? during his cross-examination.

7 Thereafter, Huawei submitted various wireless network planning
proposals to Creative with different numbers of radio sites based on different

network equipment, antenna configurations and end-user devices. In these

' Day 2, Page 64 lines 16 to 19.
2 Day 4, Page 247 lines 8 to 16.
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proposals, the number of radio sites ranged from 184 to 360 radio sites to cover
a total area of 256.93km? identified by Huawei to be the area of nationwide
coverage required by Creative. Huawei divided the nationwide coverage area

into three different clutters: “Dense Urban”, “Urban” and “Suburban”.

8 The proposal for 184 radio sites was premised on a two-way antenna
transmitting and receiving configuration (with two transmitters and two
receivers, ie, 2T2R) using a mix of USB dongles and CPEs as end-user devices.
The proposal for 360 radio sites was for a 2T2R antenna configuration using

only USB dongles.

9 In an email dated 28 July 2009, Huawei informed Creative that the cost
of equipping a typical radio site would be between US$79,715 to US$89,610.
Hence, if the WiIMAX Network required more radio sites, the total project cost
would accordingly increase. In August 2009, Creative requested for a revised
proposal using a four-way antenna transmitting and receiving configuration
(with four transmitters and four receivers, ie, 4T4R) instead. At a presentation
on 18 August 2009, Huawei informed Creative that 256 radio sites would be
required for this configuration in order to support 300,000 subscribers using

only USB dongles.

10 After PW1-Koh and PW3-Lian notified DW1-Leong and Huawei’s
Vice-President of Solutions and Sale Support, An Jian, at a meeting on
28 October 2009 that Creative’s budget was US$20m, DW1-Leong sent an
email dated 30 October 2009 to PW1-Koh stating that Huawei was able to
provide the WiMAX Network based on 220 radio sites, which was lower than

Creative’s budget expectation.
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11 Finally, in its WiMAX Network Planning Proposal dated 25 January
2010, Huawei provided a detailed link budget calculation explaining the radio
frequency parameters it had chosen for the penetration loss (inclusive of first
wall penetration) for its three different clutters under Dense Urban (ie, a loss of
20dBm), Urban (ie, a loss of 15dBm) and Suburban (ie, a loss of 10dBm)
including the radio frequency parameters for the USB dongle as the end device
(“the Link Budget”). In the proposal, Huawei also explained how it arrived at
the coverage planning result that 225 radio sites would be required based on a
4T4R configuration using only USB dongles with 0dBi antenna gain as the end-
user device and with the data-rates at the cell edge of 1Mbps for the DL and
256kbps for the UL. The estimated total cost for the equipment, design,
engineering and installation of the whole WiMAX Network was US$17.7m
(based on US$78,680.92 per radio site multiplied by 225), which would be well

within Creative’s budget.

12 Clearly, the changes in the number of radio sites from 256 down to 220
and finally to 225 were made affer Creative had informed Huawei that
Creative’s budget for the WiMAX Network project was US$20m. There is no
evidence before me that Creative was ever cautioned that Creative’s budget of
US$20m constrained them to a “lower quality network™ or to one that would
not have met the requirements of Creative. Instead, the evidence of DW1-
Leong? and Huawei’s Account Manager Cao Dan Bo (“DW2-Cao”)* was that

225 radio sites would suffice to meet Creative’s requirements.

13 I note that in the introduction to the WiMAX Network Planning Proposal
to Creative, Huawei claimed that it “has already deployed WIMAX, CDMA,

3 Day 4, Page 209 line 13 to Page 210 line 14, Day 5, Page 163 lines 2 to 9.
4 Day 6, Page 29 lines 15 to 22, Page 34 lines 12 to 23.
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UMTS and GSM commercial networks around the world and accumulated
plenty of networks planning experience through theoretic research and project
implementation”. Huawei stated very impressively that it had “over 2000

engineers and experts specializing in radio network planning and optimization™.

14 From January to June 2010, Huawei continued to represent in its various
correspondence and documents that 225 radio sites were sufficient to meet
Creative’s requirements. Amongst the documents were (a) the “WiMAX 16e
Wireless Network Planning Proposal For Singpore [sic] Creative Project” dated
25 January 2010; (b) the “WiMAX Technical Proposal for QMC Technology
WiMAX Project” dated 25 January 2010; (c) the “RNP Solution for Creative”
dated 25 January 2010; (d) the revised “High Level Requirement Response”
(“HLRR”) from Huawei dated 19 March 2010; (e) Huawei’s document titled
“RNP Solution for Wise Port”; (f) DW1-Leong’s email dated 2 April 2010 to
PW1-Koh; (g) Huawei’s radio planner Zou Yicai (“DW5-Zou”)’s email dated
5 April 2010 to PW1-Koh; and (h) all subsequent updated versions of the
HLRRs from Huawei leading up to the date of signing of the contract.

The Contract

15 On 28 June 2010, Creative and Huawei executed the “SUPPLY
CONTRACT FOR THE WIRELESS BROADBAND NETWORK (WIMAX
INFRASTRUCTURE) SOLUTION” (the “Contract”). The total Contract Price
(exclusive of GST) was US$19,900,916. The finalised version of the HLRR

document was annexed and incorporated as Annexure 6 to the Contract.

Paragraph 8 of Annexure 6 of the Contract

16 Paragraph 8 of Annexure 6 of the Contract is central to this dispute and

1t states as follows:
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8 Radio Access Network:
a. 225 radio sites will be sufficient to provide Nationwide

coverage for Singapore with first wall penetration, based on a
measurement criteria of 2 -85dBm RSSI [Received Signal
Strength Indicator] Signal Strength and CINR [Carrier to
Interference and Noise Ratio] of 3dBm. Military areas,
cemeteries & large bodies of in-land water can be excluded from
the planned initial coverage.

[Huawei’s response]: Comply.

Based on Huawei WIMAX radio network planning, the coverage
criterion for each scenario is:

BN Dense Urban
B Urban
Suburban

No Coverage

Figure 2 WiMAX Radio Network Coverage

1) Dense urban: RSSI >=-85.76dBm & CINR >=3dB with 90%
area coverage probability;

2) Urban: RSSI>-85.76dBm & CINR>=3dB with 90% area
coverage probability;

3) Suburban: RSSI[>=-87.53dBm & CINR>=3dB with 90% area
coverage probability
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The radio network planning parameters are shown in the following table:
Coverage Planning Dense Urban Urban SubUrban
Terminal USB Dongle USB Dongle USB Dongle
Target Coverage Area(km?) 11.03 94.41 151.49
Coverage Radius(km) 0.34 0.58 1.52
Coverage Area per site (km?) 0.23 0.66 4.50
Site No. for each Scenario 48 143 34
Total Site No. 225

Table 4: Radio Network Planning Parameters

From the above table, we can see the planning area is
11.03+94.41+151.49 = 257 km?, Huawei can achieve 90% street
level coverage with first wall penetration for the planned area.

Drive test will be used to validate RSSI & CINR in coverage zone,
the selected test route should be mutually selected and decided.
The test terminal will be placed on the roof of vehicle.
Considering the indoor penetration loss, the drive test pass
criterion is:

1) For dense urban, RSSI>=-67.76dBm & CINR>=3dB with 90%
area coverage probability;

2) For urban, RSSI>=-70.76dBm & CINR>=3dB with 90% area
coverage probability;

3) For suburban, RSSI>=-77.53dBm & CINR>=3dB with 90%
area coverage probability.

For wise port, the terminal is outdoor CPE (26dBm
transmission power & 6dBi antenna gain), so coverage criterion
for wise port is RSSI>=-95dBm & CINR>=3dB with 90% area
coverage probability.

b. Coverage is further defined as a standard USB dongle
with 0dBi antenna gain having QPSK [Quadrature Phase Shift
Keying] Y2 modulation for both DL [Download or Down Link]
and UL [Upload or Up Link].

[Huawei’s response]: Comply
Huawei RNP simulate based on USB dongle.

C. Cell-edge committed data-rate is IMbps DL and 256 kbps
UL.

[Huawei’s response]: Comply

[emphasis added]
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17 It was not disputed that there would be a £10% margin in the required
number of radio sites notwithstanding the wording of para 8 of Annexure 6

above.

18 It is important to note that the contract requirements found in paras 8(a),
8(b) and 8(c) in Annexure 6 of the Contract (see [16] above) (“Contract
Requirements™) are conjunctive requirements. Huawei did not dispute this. Thus
a failure or an inability of the WiMAX Network as designed to meet any one of
these three requirements is in itself sufficient to constitute a breach in the

performance of the Contract or an inability to deliver under the Contract.

19 In other words, end users within the nationwide coverage area (behind

no more than one wall) should have had a 90% probability of enjoying:
(a) RSSI >-85.76dBm and CINR >3dB, under para 8(a);
(b) Connection to a 0dBi gain USB dongle, under para 8(b); and

(©) A data-rate of 1Mbps (DL) and 256kbps (UL), under para 8(c)
of the Contract.

20 If there was no connection with a 0dBi gain USB dongle after first wall
penetration, then the RSSI and CINR values required at that location would have
to be increased beyond the minimum stated in para 8(a) to provide the necessary
connection. Even if there was connection but the stipulated minimum data-rate
on either the DL or the UL was not achieved, the RSSI and CINR values would
have to be increased even further beyond the minimum stated in para 8(a) for
that location. Merely achieving the minimum RSSI and CINR values at the
location was insufficient if there was no connection or if the requisite data rates

were not obtained with a 90% degree of probability after first wall penetration.
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Huawei’s responsibility for its assumptions and radio planning parameters

21 It would appear that Huawei (especially some of its witnesses) tried to
adopt the position that Huawei should be exonerated for any errors made in the
various planning parameters and assumptions used in the course of its radio
planning because the planning parameters (including, inter alia, the RSSI and
CINR values of >-85dBm and 3dB respectively, the three morphology
classifications used and the total area under each morphology classification) and
the assumptions adopted by Huawei’s radio planners were agreed to by Creative

and thereafter incorporated into the Contract.

22 I believe that Huawei abandoned this position in its submissions as it is
plainly not tenable. It is clear from the evidence that Huawei was the designer
and builder of the turnkey WiMAX Network project for Creative. Therefore
Huawei had to be responsible for the correctness of all the planning parameters
and assumptions used by its radio planners in designing and building a WiMAX
Network that was to meet Creative’s requirements. Creative engaged Huawei to
provide a turnkey solution precisely because Creative had limited experience
and expertise in radio network planning and in designing and setting up a

WiMAX Network.

23 Huawei was fully cognisant of Creative’s requirement for Huawei to
provide a turnkey solution. This is reflected (a) in Huawei’s Letter of Intent
template sent to Creative on 4 August 2009 where it was stated that “Both
Parties hereby agree that the project will be implemented by Huawei as Turnkey
Project...” [emphasis added]; and (b) in both the 29 December 2009 HLRR and
the final signed draft of the HLRR, where one of the stated requirements was
that “As this is a full-turnkey project, all costs are to be included in the proposal

with the exception of site rental, local loop, international backhaul, spectrum

10

Version No 1: 27 Oct 2020 (22:40 hrs)



Creative Technology Ltd v
Huawei Technology Pte Ltd [2017] SGHC 201

and power.” [emphasis added]; and where Huawei’s response to this
requirement in the final signed draft was “Comply. As this is a full-turn key
project, all costs are to be included in the proposal with the exception of ...”

[emphasis added].

24 DWI-Leong conceded’ that the specific details needed to design the
WiMAX Network to meet the HLRR were left entirely to the expert network
designer from Huawei. The WiMAX Network design plans and calculations
were prepared by Huawei’s radio planners and presented to Creative more for
Creative’s information than with any expectation or intention that Creative was
to check the correctness of Huawei’s design planning parameters, assumptions
or its design calculations. DW1-Leong eventually conceded® that if Huawei’s
radio planners made a mistake in any of their planning parameters and
assumptions or design calculations, the fault would lie with Huawei and not its
customers. This was also conceded by DW5-Zou,” who was Huawei’s radio
network planner during the pre-contract stage. DW5-Zou accepted that radio

planning was Huawei’s responsibility and not the customer’s.

25 Clearly, the common understanding must have been that Huawei was
the expert on the design of the WiMAX Network and Creative, as the customer,
would rely on and trust Huawei to provide a viable technical design for the
turnkey project. Huawei had marketed itself as having vast experience in radio
network planning and in deploying similar WiMAX networks in many other

countries whereas Creative was a greenfield operator with no radio planning

ay 4, Page nes to 22, Page ine 3 to Page e 13, Page mne to Page

5> Day 4, Page 117 lines 15 to 22, Page 214 line 3 to Page 215 line 13, Page 215 line 23 to Pag
216 line 3, Page 223 line 19 to Page 224 line 9, Page 225 line 11 to Page 226 line 14,
Page 231 line 20 to Page 233 line 17 and Page 234 lines 10 to 17.

¢ Day 4, Page 205 lines 15 to 25.
7 Day 11, Page 125 lines 23 to 25.

11
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tools or experience in this area. Relying on Huawei’s vast experience, Creative
simply accepted the correctness of the following information furnished by
Huawei: (a) the types of morphology to be used and the coverage area for each
type of morphology; (b) the number of radio sites to fulfil Creative’s
requirement for nationwide coverage with first wall penetration at 90%
probability; and (c) the minimal RSSI and CINR values for a 0dBi antenna gain
USB dongle to achieve a connection after first wall penetration with at least a
data-rate of 1Mbps on the DL and 256kbps on the UL. Creative was in no
position (both before and at the time of the Contract) to assert that any of the
technical information provided by Huawei (that was later incorporated into the

Contract) was or could be wrong.

Non-connectivity problems surfacing

26 About a year into the execution of the contract, a serious lack of
connectivity was observed between the Huawei-supplied USB dongles and the
WiMAX Network that was being set up by Huawei. About 123 radio sites had
been installed as of mid-August 2011. Creative conducted its own static tests
and found that the USB dongles were not able to consistently connect with the
WiMAX Network even at areas where the radio signals met the criteria
stipulated in the Contract for RSSI of -85dBm (for Urban areas) and -87dBm
(for Suburban areas), and CINR greater than 3dBm. On 22 August 2011,
Creative’s representative, Foo Tuan Gee (“PW2-Foo”), surfaced these
connectivity issues to Huawei. At a meeting on 12 September 2011, Huawei
informed Creative that it would “identify 20 locations to test out the connection

of the dongle at the RSSI -85 and CINR >3

27 At the meeting on 16 September 2011, Huawei’s radio optimiser
Muhammed Adel (“Adel”) presented test results only for 11 test locations to

12
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Creative despite agreeing to do connection tests for 20 locations. I infer that
Huawei did not find it necessary to carry tests for a further nine locations
because it was satisfied that the results from the 11 test locations would already
be sufficient for them to form a reasonable conclusion. Adel’s test results?
showed that the USB dongle failed to access the webpage at six of the 11
locations, which was substantially below the Contract Requirement of 90%
probability. Given these results, Huawei confirmed that “based on the test
performed, for RSSI at 85db and CINR at 3db, it [could not] get connection and

access.” In cross-examination, DW1-Leong confirmed this position:®
MR YIM: ...Do you agree, since you were at the meeting on 16
September, that Adel, your optimiser, had confirmed that at the

RSSI contract values and CINR contract values, they couldn’t get
connection and access?

A: Yes.

COURT: So both sides agree on that? Basically you confirmed
QMAX’s position.

MR YIM: Yes.

COURT: On a technical matter you confirmed QMAX’s position,
this is on a technical matter, at 85 and 3 dB — never mind about
the morphology, it just simply cannot connect?

A: Yes, and the - [ was proposing the team to do further
investigation. That is my next plan — so I would say, yes, [ aware
of these things, the —

[emphasis added]

28 Based on the results obtained, Creative told Huawei at this meeting that
its classification of “Urban, suburban and dense region” was “questionable” and
that it should perform a review of its morphology classification. Huawei

eventually agreed to Creative’s request to review both the RSSI values as well

8 PCB 304.
® XXN of DW1-Leong Yu Ming, Day 5 Page 44 line 21 to Page 45 line 11.
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as Huawei’s morphology classification. Towards the end of the meeting,
Huawei’s technical director Sheng Lei reassured Creative that a new radio
planner Zhang Zhixin (“DW4-Zhang”) would be heading the WiMAX Network
project team, and DW4-Zhang would review “all the sites deployment and
coverage issues” to which Creative responded that the new radio planner should
return with “an urgent and concrete plan to advise QMAX on for [sic] the whole
network optimization, and to advise QMAX on how many additional sites is

needed to enhance the coverage”.!

29 Given the context of that meeting, I conclude that it was not a request
from Creative to Huawei to change Creative’s original requirements for the
WiMAX Network as per the Contract to a different 3G network or to another
better network with an increased or enhanced area or probability of coverage.
Creative simply wanted to know how many additional sites were needed to
secure connectivity to the network according to the Contract Requirements.
They were not asking for any “new requirement” as contended by Huawei. This
was confirmed in cross-examination by Francis Ng Chee Wei (“DW7-Ng”),
Huawei’s senior project manager in charge of the WiMAX project from April
2011 until its termination in December 2011.!" This was similarly made clear

by DW1-Leong."?

30 Despite the ample time and opportunity given and even after several
meetings, Huawei could not demonstrate to Creative that the USB dongle could

consistently connect to the WiMAX Network at the RSSI value of -85.76dBm

10PCB 314.
ITXXN of DW7-Ng Chee Wei, Day 13 Page 66 lines 6 to 25.

12 XXN of W1-Leong Yu Ming, Day 5, Page 57 lines 4 to 24; Day 5, Page 59 line 22 to Page
60 line 8.
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for Dense Urban and Urban areas, and -87.53dBm for Suburban areas as per the
Contract Requirements and that there was no need to increase the number of

radio sites over and above that stipulated in the Contract Requirements.

31 Huawei then came out with revised and higher minimum threshold
values of RSSI >-80dBm and CINR >8dBm for 90% coverage for Creative’s
consideration, on the purported basis that Creative had requested for a WiMAX
Network with “new requirements”. According to Huawei, these changes would
necessitate an additional 619 radio sites, which brought the total number of radio
sites to around 855. This meant that the original budget of US$20m that Creative
had allocated for the WiMAX Network project based on the Contract, which
stipulated a requirement of only 225 (£10%) radio sites, would be far exceeded.
Creative found the proposal unacceptable if that was to be the technical solution
to the connectivity issue, as it would have resulted in significantly increased
capital and operating costs for Creative, leaving aside a longer implementation
time. Other proposals from Huawei to address the connectivity issue all required
additional radio sites far in excess of that stipulated in the Contract, with similar

adverse financial and commercial consequences for Creative.

Termination of the Contract

32 Creative decided to terminate the Contract on 29 December 2011
pursuant to Art 13.1 of the Contract for material breaches by Huawei, and
alternatively, pursuant to Art 13.2 of the Contract for Huawei’s failure to meet
the Contract Requirements (see also [16]). On 20 January 2012, Creative gave
further written notice that, in the alternative, Creative was rescinding the
Contract on account of Huawei’s misrepresentations. At this stage, Huawei had
completed building 175 “base stations” (to be used interchangeably with “radio

sites”).
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Alleged without prejudice communications

33 Huawei submitted that whether the four meetings on 13 October,
9 November, 9 December and 14 December 2011 (the “four meetings”) were

“without prejudice” meetings was a “live issue” at the trial.

34 On 10 July 2013, Huawei filed an application (see Summons No 3536
of 2013) to strike out certain paragraphs of the statement of claim on the basis
that the four meetings were held on a “without prejudice” basis. The Senior
Assistant Registrar examined holistically the relevant facts and circumstances
in some detail and then specifically found that none of the four meetings were
covered by “without prejudice” privilege. The Senior Assistant Registrar found
that Creative’s representatives attended the four meetings in order to find
operational or technical solutions to the connectivity problems with the
WiMAX Network. They did not attend these four meetings with the mind-set to
resolve a dispute and enter into without prejudice negotiations. Accordingly, the
Senior Assistant Registrar dismissed Huawei’s application. Huawei appealed
but decided to withdraw its appeal at the hearing of the appeal before me on
25 October 2013. I granted Huawei leave to withdraw the appeal. In my view,
there was no such “live issue” before me at the trial. Huawei is estopped from

raising this same issue again.

35 In any event, I agree with the finding of the Senior Assistant Registrar
that the four meetings were essentially to explore technical solutions to the
connectivity problems raised by Creative to Huawei in an on-going project and
were not “without prejudice” negotiations to reach a settlement on a dispute

between the parties.
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36 The minutes of these four meetings were admitted as evidence before

the court and Creative was entitled to rely on them.

Misrepresentation and/or negligent misstatements on the number of radio
sites required

Huawei’s representations

37 There is ample documentary evidence to show that in the months leading
to the signing of the Contract in June 2010, Huawei had consistently represented
to Creative that 225 (£10%) base stations would be capable of meeting
Creative’s requirement for a nationwide WiMAX Network (excluding military
areas, cemeteries and in-land bodies of water) with first wall penetration, 90%
area coverage probability, connection with a USB dongle with 0dBi gain and
QPSK % modulation, and a data rate of 1Mbps on the DL and 256kbps on the
UL, all of which eventually became part of the Contract Requirements as can
be seen at [16] above. I find that these representations of fact were made and
had induced Creative to sign the Contract on 28 June 2010. Huawei had
computed the total coverage area to be 256.93km2. Huawei adopted
“Penetration Loss” of 20dBm for Dense Urban, 15dBm for Urban and 10dBm
for Suburban areas, which would have taken into account the loss of signal
strength for first wall penetration in its network planning modelling and

calculations.

38 In an email dated 27 January 2010, DW1-Leong sent to Creative a copy
of'arevised HLRR which clearly stated that 225 base stations would be required
for Singapore nationwide coverage with first wall penetration, with data speeds
of 1Mbps for the DL and 256kbps for the UL, and with military areas,
cemeteries and large bodies of in-land water excluded. I reproduce para 8 of the

27 January 2010 HLRR below:
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8. Radio Access Network:
a. 222 radio sites, with 666 sectors (x10%) will be

sufficient to provide Nationwide coverage for Singapore with
first wall penetration.

[Huawei’s response]: Comply

For Singapore Nationwide coverage require 225 Base station
exclude military areas, cemeteries and large bodies of in-land
water. The RNP [Radio Network Planning] also include the
Wiseport project and detailed proposed site location, Huawei
analysis on the port coverage solution and recommendations as
detailed in the Annex “RNP Solution for QMC Wiseport” also
refer to “RNP proposal” for entire wireless radio network
planning and solution for QMC.

C. Cell-edge committed data-rate is 1Mbps DL and
256kbps UL.

[Huawei’s response]: Comply

g. Military areas, cemeteries & large bodies of in-land
water can be excluded from the planned coverage.

[Huawei’s response]: Comply

Huawei Proposed Radio network planning for Singapore
nationwide deployment excluded Military areas, cemeteries &
large bodies of in-land water. Please refer to “RNP Proposal” for
more detail information.

[emphasis added]

39 In Creative’s HLRR dated 30 March 2010, Huawei responded that it

would “Comply” with each of the following requirements:

(a) “225 radio sites will be sufficient to provide Nationwide
coverage for Singapore with first wall penetration, based on a
measurement criteria of >-85dBm RSSI Signal Strength and CINR of
3dBm. Military areas, cemeteries & large bodies of in-land water can be

excluded from the planned initial coverage”.
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(b) “Cell-edge committed data-rate is 1 Mbps DL and 256 kbps UL”.

40 In subsequent versions of the HLRR leading up to the signing of the
Contract, the above requirements remained unchanged, and Huawei continued
to maintain that it would and therefore could “Comply”. If Huawei could not
possibly comply because it was technically impossible to do so, then Huawei
should not have responded with the word “Comply”. It should have clearly
stated otherwise and then indicated the actual number of radio sites that would
enable Huawei to meet the connectivity and data-rate requirements stipulated in

the HLRR.

41 DWI1-Leong and DW2-Cao, who were Huawei’s representatives for
Creative’s WIMAX Network project, admitted during their cross-examination
that they had understood that Creative’s Contract Requirements were
consistently for a WiMAX Network with nationwide coverage, excluding
military areas, cemeteries and large bodies of in-land water and a cell edge

committed data rate of 1Mbps for the DL and 256kbps for the UL.

Huawei’s defence

42 Huawei did not dispute that the representations were made that 225 sites
would be sufficient to provide nationwide coverage as per the HLRR, but said
that they did not amount to a statement of fact (whether past or present). Instead,
these statements were promises of what Huawei would or intended to do in the
future. They were therefore not actionable as a misrepresentation, citing The
Law of Contract in Singapore (Andrew Phang gen ed) (Academy Publishing,
2012) (“The Law of Contract in Singapore”) at paras 11.026 and 11.029; Treitel,
The Law of Contract (Edwin Peel gen ed) (Sweet & Maxwell, 13th Ed, 2011)

19

Version No 1: 27 Oct 2020 (22:40 hrs)



Creative Technology Ltd v
Huawei Technology Pte Ltd [2017] SGHC 201

at paras 9-001 and 9-009; and the Court of Appeal decision in Tan Chin Seng v
Raffles Town Club Pte Ltd [2003] 3 SLR(R) 307 (“RTC”) at [20]-[21].

43 I accept Huawei’s submission that Creative cannot seek to convert a
contractual promise into a misrepresentation of present fact. But the main
question is whether the misrepresentation that Creative alleges that is actionable
is a statement of fact: that Huawei’s technical analysis of the Contract
Requirements demonstrates that 225 radio sites are technically sufficient to
provide for nationwide coverage at the data DL and UL rates required by
Creative. If Huawei had failed to correctly perform the technical radio planning
modelling and calculations and is subsequently shown to have made a gross
error in the computation of the number of radio sites required, due perhaps to
certain wrong technical assumptions and input parameters being used as part of
the complex calculations in the modelling exercise performed by Huawei,
resulting in a wrong and grossly underestimated figure represented to Creative
for the actual number of radio sites being technically required for the nationwide
coverage at the stipulated data DL and UL rates, is that a misrepresentation of
an existing fact? The existing fact is broadly a technical fact that is to be
established through existing and available scientific wave propagation analysis
and modelling: either the technical fact is that 225 stations will be sufficient to
provide the necessary coverage, or the technical fact is that 225 stations will be

insufficient to provide the necessary coverage.

44 A simple analogy may help. Suppose a representation is made by
Huawei that 2 x 3 will be 5 (perhaps due to its mathematical incompetence or
negligence). But the true and existing mathematical fact we all know is that
2 x 3 will be 6. I would think that the representation of Huawei that 2 x 3 will
be 5 is not a failed contractual promise but a misrepresentation of an everlasting

mathematical fact that 2 x 3 will be 6. This misrepresentation that 2 x 3 will be
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5 has nothing to do with any statement of intention of Huawei as to its future
performance or otherwise. It is simply Huawei’s misstatement of a true and

pre-existing mathematical (or technical) fact.

45 Therefore, the point is not that Huawei had promised to build 225 radio
sites as a contractual term and not that it did not fulfil its contractual obligation
to build all the 225 radio sites, which is then only a breach of a contractual
promise of future performance to build these 225 radio sites; which promise, if
unfulfilled, does not amount to an actionable misrepresentation. Huawei was
alleged to have miscalculated the number of radio sites that would be technically
sufficient to provide nationwide coverage for Singapore based on the correct
existing scientific principles governing wave propagation and loss across
different existing physical morphology types after first wall penetration in
Singapore, and therefore Huawei had misrepresented a present fact that 225
radio sites would be technically sufficient to provide nationwide coverage for

Singapore that would satisfy the Contract Requirements.

46 The English High Court in Esso Petroleum Co Ltd v Mardon [1975] 2
WLR 147 held that Esso Petroleum was liable in negligence for its
pre-contractual statement made to and relied on by Mardon, a prospective tenant
for a petrol station, that the potential throughput by the third year of operation
based on Esso’s expertise and calculations was 200,000 gallons of petrol (which
Esso had forgotten to revise downwards to account for the local council’s
refusal to allow the pumps to front the busy main street and therefore the station
had to be built back to front) was a statement of an existing fact (per Lawson J

at 150) and not a mere expression of opinion (per Lawson J at 151):

I further find that the 1963 forecast expressly or by implication
contained a statement of fact, namely as to the then potential
of the site, and that that was not a mere expression of opinion
as to what throughput the site might in fact achieve in the
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future. I further find that that statement of fact was incorrect.
Put another way, in 1963 I find that the Eastbank Street site
had not a potential throughput of 200,000 gallons in the third
year or foreseeably in any year after the third year of tenancy.
The incorrectness of that statement was attributable to the
physical conditions of the site, its layout and siting, which were
such as to fail in substance to attract the attention of passing
as opposed to local traffic, and it was plain that, without a
substantial contribution from passing traffic, the forecast
throughput was unattainable.

[T]he relevant statement was not a mere expression of opinion.

47 In the appeal to the English Court of Appeal in Esso Petroleum Co Ltd
v Mardon [1976] 1 QB 801 (at 824), Ormrod LJ agreed with Lawson J that
Esso’s assessment of the site’s potential amounted to a statement of fact.
Shaw LJ (at 831-832) opined that Esso had both the available information and
a wealth of experience as compared to Mardon from which Esso was expected
to be able to provide a sound, trustworthy and authoritative estimate of the
potential capacity of a given petrol station, which persons minded to enter into

a business relationship with Esso could place reliance on.

48 An expression of an opinion based on facts known to one party but not
the other may imply or involve a statement of a material fact. In Smith v Land
and House Property Corporation (1884) 28 Ch.D. 7, the seller of a property
represented to a potential buyer at an auction sale that the existing tenant was
“a very desirable tenant”, when in fact the tenant had not been paying his rent
regularly and owed rent to the seller. The buyer sought to avoid specific
performance of the contract brought by the seller on the basis of a false
representation. The seller argued that his representation was merely an
expression of opinion. However, Baggallay LJ (at 13) upheld on appeal the
conclusion of Mr Justice Denman that there was a material misrepresentation

because the seller ought to have known perfectly well that the tenant did not pay
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his rent properly, and was not justified to describe the tenant as very desirable.
Bowen LJ in addressing the question whether there was a misrepresentation of
a specific fact (at 15) observed that:
...it is often fallaciously assumed that a statement of opinion
cannot involve the statement of fact. In a case where the facts
are equally well known to both parties, what one of them says
to the other is frequently nothing but an expression of opinion.
The statement of such opinion is in a sense a statement of a
fact about the condition of the man's own mind, but only of an
irrelevant fact, for it is of no consequence what the opinion is.
But if the facts are not equally known to both sides, then a
statement of opinion by the one who knows the facts best

involves very often a statement of a material fact, for he impliedly
states that he knows facts which justify his opinion.

The vendors state that the property is let to a most desirable
tenant, what does that mean? I agree that it is not a guarantee
that the tenant will go on paying his rent, but it is to my mind
a guarantee of a different sort, and amounts at least to an
assertion that nothing has occurred in the relations between
the landlords and the tenant which can be considered to make
the tenant an unsatisfactory one. That is an assertion of a
specific fact.

[emphasis added]
Sufficiency of 225 radio sites not an opinion but a material statement of fact

49 On the facts of this case, Huawei’s contention that its representation that
225 radio sites would be sufficient was merely an expression of opinion is
untenable. I find that the correspondence between the parties shows that Huawei
intended its representation to be a statement of fact. It had used the definitive
word “Comply” not to express any opinion, but to assert a fact based on its
expert knowledge on WiMAX Network design in answer to the technical
requirement under para 8(a) of Huawei’s final HLRR dated 28 June 2010
(Annexure 6 to the Contract) that “225 radio sites will be sufficient to provide
Nationwide coverage”. Clearly, Huawei knew that Creative was relying on

Huawei, given its specialised expertise and knowledge on WiMAX networks
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and radio wave propagation under different physical morphological conditions,
to perform with reasonable skill and care its theoretical wave propagation
calculations and modelling with appropriate input parameters and technical
correction factors in order to furnish a fairly accurate and reliable factual answer
to that technical question — essentially on whether it was technically achievable
to have WiMAX nationwide coverage (with certain areas excepted) for the kind
of morphological conditions in Singapore with 225 radio sites under the
conditions stated in the HLRR and with the kind of equipment that Huawei was
going to use. In contrast, Creative had no experience in designing and building
wireless networks, except for a coastal project with only six radio sites, and was
thus completely reliant on Huawei to deliver a “turnkey project”. Creative’s lack
of experience is demonstrated by the fact that it even had to seek Huawei’s
advice on how to prepare a “Request for Proposal” document to enable Creative
to seek product and technical specifications on WiMAX networks from

potential WiMAX vendors.

50 As to whether the statement of fact was material, it cannot be seriously
disputed that given the budgetary constraint for the project which Creative had
set at US$20m, the total number of radio sites was a crucial consideration for
the financial and commercial viability of the WiMAX Network as the project
cost would escalate if the number of radio sites were to increase significantly

for nationwide coverage to be technically achieved at the specified data rates.

51 I agree with Creative’s submission that Huawei’s representation that the
sufficiency of 225 radio sites would obviously and vitally affect the WiMAX
Network that Huawei was designing for Creative. It cannot be seriously
disputed that Huawei, as a telecommunications vendor of “standing and repute”,
had skills, knowledge and experience far superior to that of Creative (who was

merely a purchaser of the WiMAX Network) in the field WiMAX technology
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and network planning, and that Creative would therefore have substantial and
reasonable grounds to rely on Huawei to provide an estimate, with a fair degree
of accuracy, on the number of radio sites required for the WiMAX Network
desired by Creative based on the network planning technical modelling tools at

Huawei’s disposal and the skills, knowledge and experience that Huawei had.

52 It is clear to me that there was no factual basis for classifying HDB
estates as “Suburban” given the general density and typical heights of the blocks
of flats in HDB estates in Singapore and this seriously distorted the input
morphology parameters for the radio planning and modelling tool used by
Huawei. With erroneous inputs, obviously the output from the modelling tool
would be wrong. The familiar phrase “garbage in, garbage out” naturally applies
as the accuracy of the output from the computational tool depends on what
information is fed into the tool. The output essentially arises from a complex
computation using a radio planning computerised tool which needs to be fed
with certain factual input parameters and certain other numerical parameters
based on the knowledge and skills of an experienced radio planner. The
erroneous input morphology parameters for HDB estates in my view explains
in part the gross underestimation of the total number of radio sites required. I
do not believe that the mistake in the input parameters was intentionally made.
It is more likely than not due either to carelessness or the lack of experience of
Huawei’s radio planners with the actual physical morphology of Singapore
when the various radio planning exercises were done by Huawei during the
period leading up to the finalisation of the technical design specifications and

eventual signing of the Contract.

53 On the totality of the evidence, I find that Huawei’s estimate of 225 radio
sites amounts to a material statement of fact that 225 radio sites is a fairly

accurate estimate of the number of radio sites that can be relied upon to meet
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the required coverage, connectivity and data rates stipulated in the Contract.
This is because Huawei, being in essence the specialist in this field, is obviously
in a trusted position to provide reliable and fairly accurate estimates in its radio
planning for its clients. I further find that Huawei’s representation of 225 radio
sites being technically sufficient had played a real and substantial part in

inducing Creative to enter into the Contract to its detriment.

54 Huawei’s defence to the misrepresentation claim that the sufficiency of
225 radio sites is merely an opinion therefore fails. There is nothing in the
computation of the estimate of the number of sites technically to meet a
stipulated data rate and connectivity requirement that is close to an expression
of an intent or a promise to do something in the future (eg, an obligation to
construct 225 sites). A statement that 225 radio sites can technically meet the
stipulated data rate and connectivity requirement is a material statement of fact,
though it may be an estimate worked out based on certain engineering and wave
propagation principles. It is not a forecast of something which may or may not
happen, ie, the certainty of which is unknown. An analogous situation would be
an engineering question posed to a civil engineer as to what the load bearing
capacity of a certain beam is. To answer this question, the civil engineer needs
to know the material properties of the beam as the material properties affect the
strength of the beam. The civil engineer needs to know the length and cross-
section dimensions and shape of the beam as these parameters also affect the
eventual load bearing capacity of the beam. If the civil engineer is given all the
correct factual information, then he will be able to compute using the
computational tools available to him, the load bearing capacity of that beam of
that size, cross-section and of that material. In a sense, the civil engineer is
“predicting” that the beam once constructed with the same material and same

dimensions will have that load bearing capacity. But that “prediction” amounts
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almost to a certainty because the answer of the civil engineer is based on tested
engineering principles and the answer provided will be the same each time for
the same beam of the same dimensions and material. His answer can be relied
upon more as a “fact” that the beam will and must have that load bearing
capacity because it is based on tested engineering principles. Hence, the load
bearing capacity worked out by the civil engineer is more akin to a statement of
fact of the load bearing capacity for that beam rather than a prediction or a
forecast of its load bearing capacity. However, if the civil engineer makes a
mistake and uses the wrong formula or inputs the wrong dimensions, albeit into
a correct formula, his “prediction” will be wrong because he has gotten his
computational methods wrong or his facts wrong (or both wrong) to begin with.
In my view, he has not “predicted” wrongly. His results are wrong because he

has been incompetent or careless and has made a mistake in his calculations.

55 Accordingly, working out the number of radio sites required is not much
different. The correct parameters (including the correct morphology
parameters) must be fed into the appropriate radio planning tool for it to
compute the correct estimated number of sites to provide the coverage at the
required connectivity and data rates. A statement of 225 radio sites as being
sufficient is as much a statement of fact: that given the existing morphology in
Singapore, 225 radio sites would be the correct number of radio sites needed to
be built to meet the Contract Requirements. After all, the morphology of
Singapore including the total area, height and distribution of HDB flats
throughout Singapore is a given fact, which will not change very much in the
period of time that the WiMAX Network is expected to be built. If Huawei had
inputted the wrong morphology parameters into its radio planning tool, resulting
in the wrong result being obtained, then it would have misrepresented a material

fact to Creative as to what would be the sufficient number of radio sites to meet
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its Contract Requirements because the representation that the WiMAX Network
would be technically capable of functioning with 225 sites in accordance with
the Contract Requirements is simply no longer true (or is simply false) as a

technical fact.

56 I therefore agree with Creative’s submissions that:

(a) Huawei’s representation that “225 stations would be sufficient”
was a statement of fact about Huawei’s existing WiMAX Network, the
manner in which radio waves propagate, and the physical landscape of

Singapore. There was no element of puff or intention, or of randomness.

(b) Huawei’s representation was not a mere expression of opinion
for several reasons. Huawei was certainly better equipped than Creative
to know the number of sites required, and had held itself out as an expert
on WiMAX technology, having designed and installed numerous
WiMAX networks all over the world. Between June 2009 and January
2010, Huawei had also asserted to Creative, through a series of technical
Radio Network Planning documents that Huawei had done det