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This judgment is subject to final editorial corrections approved by the
court and/or redaction pursuant to the publisher’s duty in compliance
with the law, for publication in LawNet and/or the Singapore Law
Reports.

Fuji Xerox Singapore Pte Ltd
v
Mazzy Creations Pte Ltd and others

[2021] SGHC 193

General Division of the High Court — Suit No 549 of 2019
Tan Siong Thye J
20-22 April, 9 July 2021

16 August 2021 Judgment reserved.
Tan Siong Thye J:

Introduction

1 The plaintiff, Fuji Xerox Singapore Pte Ltd (“Fuji Xerox™), commenced

this Suit against the first defendant, Mazzy Creations Pte Ltd (“Mazzy
Creations”) to claim arrears of rental and other charges which are due under
three agreements it entered into with Mazzy Creations in 2015. Fuji Xerox also
claims from the second defendant, Ms Alice Chua Tien Jin (“Ms Chua”), and
the third defendant, Mr Chua Koon Kian (“Mr Chua”), as guarantors for Mazzy
Creations. In addition, Fuji Xerox claims from Mazzy Creations for goods that
it sold and delivered. I shall refer to Ms Chua, Mr Chua and Mazzy Creations

by their names or collectively as “the defendants”.

2 On the other hand, the defendants plead that they were induced to enter

into the relevant agreements as a result of Fuji Xerox’s misrepresentations. The
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defendants counterclaim for rescission of these agreements and for damages for
misrepresentation. In addition, Mazzy Creations counterclaims for printing

charges arising from several printing jobs it undertook for Fuji Xerox.

Background to the dispute
The parties

3 Fuji Xerox is a Singapore-incorporated company in the business of

renting and servicing office machinery and equipment.!

4 Mazzy Creations is in the printing business.2 Ms Chua and Mr Chua are
siblings® and they are partners in M/s Scanagraphic (“Scanagraphic).* They are
also the only shareholders and directors of Mazzy Creations® and Colourcube
Pte Ltd (“Colourcube”).® Ms Chua is the managing director of Mazzy
Creations.” At all material times, Ms Chua was running both Scanagraphic and

Mazzy Creations on her own as Mr Chua has been retired for almost 15 years.?

1 Plaintiff’s Statement of Claim (Amendment No 1) (“PSOC”) at para 1.

2 Affidavit of Evidence-in-Chief of Alice Chua Tien Jin (“ACTJ”) at para 2.
3 ACT]J at para 2.
4 Defendants’ Defence and Counterclaim (Amendment No 1) (“DDC”) at para 2(ii).
3 DDC at para 2(ii); Transcript (21 April 2021), p 111 at lines 24-26.
6 Transcript (20 April 2021), p 13, lines 1-3 and 13-20.
7 Transcript (21 April 2021), p 112 at line 27.
8 ACT]J at para 2.
2
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5 Over the years, Ms Chua and Mr Chua entered into various rental and
service agreements with Fuji Xerox, first through Scanagraphic (in 2000, 2004,
2008, 2011 and 2014)° and later through Mazzy Creations (in 2012 and 2015).

The 2012 agreements

6 From 2012 onwards, the defendants’ dealings with Fuji Xerox took
place through direct conversations, discussions and negotiations between
Ms Chua and Mr Andrew Lim Bee Cheng (“Mr Lim”)."" At the material time,
Mr Lim was employed by Fuji Xerox as one of its customer account managers.!2
He had dealings with Ms Chua since 2000 and handled Mazzy Creations’
account from 2012 to 2015."

7 In July 2012, Fuji Xerox and Mazzy Creations entered into three

agreements (collectively, the “2012 Agreements”):!s

(a) Rental Agreement L00023828, under which Mazzy Creations
rented a “Color 1000 Press” photocopier with an attached “Fiery Ex
Printer Server” and a “FX4127CP” black and white printer from Fuji

9 Statement of Agreed Facts (“ASOF”) at para 1.

10 ASOF at para 2.

1 DDC at paras 3(i) and 3(ii); Transcript (20 April 2021), p 20 at lines 27-30.

12 Plaintiff’s Reply and Defence to Counterclaim (Amendment No 1) (“PRDC”) at
paras 3(a) and 3(b); Affidavit of Evidence-in-Chief of Lim Bee Cheng (“ALBC”) at
para 1.

13 ACT] at para 7; Defendant’s Written Submissions (“DWS”) at para 19.

14 ALBC at para 4.

15 DDC at para 4.

3
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Xerox for a minimum period of 60 months commencing on 1 July 2012

(the “2012 Rental Agreement”);!s

(b) Service Agreement F00060952, under which Fuji Xerox agreed
to service the “FX4127CP” black and white printer for a period of 60

months;!” and

(c) Service Agreement FO0060953, under which Fuji Xerox agreed
to service the “Color 1000 Press” photocopier with its attached “Fiery

Ex Printer Server” for a period of 60 months.!*

8 Under the 2012 Rental Agreement, Mazzy Creations was required to
make an initial payment of $80,000 and monthly period payments of $10,367
for each of the 60 months of the minimum period. The total amount payable by
Mazzy Creations under the 2012 Rental Agreement was, therefore, $702,020.
Clauses 5.1 and 7.3 of the 2012 Rental Agreement are of particular relevance in
these proceedings: '
S.1 Customer undertakes to pay (a) the Initial Payment;
(b) all Period Payments for the whole Minimum Period,
and (c) the Final Payment. ... If this Agreement
terminates before the end of the Minimum Period, all
Period Payments for the balance of the Minimum Period

shall become due and payable immediately in
accordance with Clause 7.3. ...

7.3 Upon termination pursuant to Clause 7.2 or otherwise
howsoever arising, [Fuji Xerox] is entitled to declare:

a) ... all sums and payments to become due under this
Agreement for the balance of the Minimum Period ...

16 Agreed Bundle of Documents (“AB”), Vol 1 atp 1.
17 AB, Vol 2 at pp 488—489.
18 AB, Vol 2 at pp 490-—491.
19 AB, Vol 1 at pp 1-2.
4
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[emphasis added]

9 Thus, pursuant to cl 5.1 of the 2012 Rental Agreement, Mazzy Creations
was required to pay Fuji Xerox $10,367 each month for 60 months from July
2012 to July 2017. If the 2012 Rental Agreement was terminated before these
60 months had lapsed, Mazzy Creations would be liable to pay the period

payments for all the remaining months.

10 As part of the value-added services which Fuji Xerox sought to provide
to its customers, Fuji Xerox engaged Alliance Trust Pte Ltd (“Alliance Trust”)
to provide complimentary consultancy services to Mazzy Creations in 2012.20
Alliance Trust was to assist Mazzy Creations to submit its claims for cash
payouts under the Productivity and Innovation Credit Scheme (the “PIC
Scheme”) administered by the Inland Revenue Authority of Singapore
(“IRAS”) for one financial year, from the Year of Assessment 2012 to the Year
of Assessment 2013. It is not disputed that Alliance Trust assisted Mazzy
Creations in the submissions of its claims for cash payouts under the PIC

Scheme (the “PIC Claims”) to IRAS in 2012.2

11 Although the consultancy agreement dated 20 June 2012 (the
“Consultancy Agreement”) was signed between Alliance Trust and
Colourcube,? it is not disputed that Alliance Trust rendered these consultancy
services to Mazzy Creations instead of Colourcube.? The original parties to the

2012 Rental Agreement were Fuji Xerox and Colourcube. Later, the 2012

20 Transcript (20 April 2021), p 13 at lines 21-23 and p 65 at lines 1-9.

21 ASOF at para 10.

2 AB, Vol 4 at p 886.

3 Transcript (21 April 2021), p 106 at lines 24-32 and p 107 at lines 15-24; Transcript

(22 April 2021), p 7 at lines 6-8; DWS at paras 18 and 43.
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Rental Agreement was assigned from Colourcube to Mazzy Creations.?
Ms Chua clarified that Alliance Trust’s appointment vis-a-vis Mazzy Creations

was, therefore, governed by the Consultancy Agreement.?

The 2015 agreements

12 Sometime in early 2015, Mr Lim introduced Ms Chua to the latest model
of Fuji Xerox’s printers, namely the “Color 1000i Press” photocopier. This was
an upgrade of the “Color 1000 Press” photocopier that Mazzy Creations had

previously rented under the 2012 Rental Agreement.2¢

13 Subsequently, on 10 March 2015, Fuji Xerox and Mazzy Creations

entered into three agreements (collectively, the “2015 Agreements™):

(a) Rental Agreement L00030096, under which Mazzy Creations
rented the “Color 10001 Press” photocopier and “Fiery Ex Print Server”
from Fuji Xerox for a minimum period of 60 months commencing on

1 April 2015 (the “2015 Rental Agreement”);?’

(b) Service Agreement FO0086569, under which Mazzy Creations
purchased materials and supplies from Fuji Xerox and Fuji Xerox agreed
to provide maintenance for the “Color 10001 Press” photocopier and

“Fiery Ex Print Server” (the “2015 Service Agreement”);?® and

24 AB, Vol 1 at p 1 (last line on the page); DWS at para 18.
e Transcript (22 April 2021), p 7 at lines 16-32.
26 ACT]J at para 37; ALBC at para 8; DDC at para 6.
2 AB, Vol 1 at pp 5-6; PSOC at para2; ASOF at para 3(a); Plaintiff’s Written
Submissions (“PWS”) at para 1(a).
28 AB, Vol 1 at pp 7-8; PSOC at para 14; ASOF at para 3(b); PWS at para 1(b).
6
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(©) Rental and Service Agreement R00005227, under which Mazzy
Creations rented the “FX4127CP” printer from Fuji Xerox for a period
of 36 months commencing on 1 April 2015 (the “2015 Rental and

Service Agreement”).?

The 2015 Rental Agreement, the 2015 Service Agreement and the 2015 Rental
and Service Agreement are annexed to this judgment as Annex A, Annex B and

Annex C respectively.

14 Under the 2015 Rental Agreement, Mazzy Creations was required to pay
monthly period payments of $10,367 for each of the 60 months. However,
Mazzy Creations was not required to make any initial payment. The total
amount payable by Mazzy Creations under the 2015 Rental Agreement was
$622,020.3° The 2015 Rental Agreement terminated and superseded the 2012
Rental Agreement before the 60-month minimum period under the 2012 Rental

Agreement had expired.’!

15 On 10 March 2015, Ms Chua and Mr Chua also executed a guarantee
and indemnity to guarantee the payment of all sums due from Mazzy Creations

to Fuji Xerox under the 2015 Agreements (the “Guarantee”).

The rollover and Mazzy Creations’ claims under the PIC Scheme

16 At this point, it is necessary to briefly outline IRAS’s policy regarding

claims under the PIC Scheme. Under the PIC Scheme, businesses are offered a

2 AB, Vol 1 at pp 9-10; PSOC at para 20; ASOF at para 3(c); PWS at para 1(c).
30 AB, Vol 1 at pp 5-6.
31 ALBC at para 8(c); Transcript (21 April 2021), p 13 at lines 17-19 and p 26 at lines
2-5.
32 AB, Vol 1 at pp 11-12; PSOC at para 26; ASOF at para 6.
7
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cash payout of up to 60% of the cost of acquiring or leasing selected information
technology and automation equipment, capped at a maximum of $100,000 per
year.® However, the amount claimed under the PIC Scheme must exclude any
unpaid sums carried forward from a previous lease agreement (known as a
“rollover”).> Further, businesses which are found to have over-claimed for
benefits under the PIC Scheme may face a penalty for the cash payouts that were

overpaid or would have been overpaid.*

17 The types of colour photocopiers rented by Mazzy Creations from Fuji
Xerox under the 2012 Agreements and 2015 Agreements qualify for cash
payouts under the PIC Scheme.’ Following the execution of the 2015
Agreements, Mazzy Creations submitted periodic PIC Claims to IRAS in
respect of the monthly period payments for the photocopier it had rented from
Fuji Xerox.’” These PIC Claims were supported by the tax invoices issued by
Fuji Xerox under the 2015 Agreements.’® At this point, it should be noted that
Alliance Trust did not provide any consultancy services to Mazzy Creations in

relation to the 2015 Agreements.*

18 However, sometime in mid-2016 when Ms Chua attended a Hewlett-
Packard open house, she discovered that the amounts stated in Fuji Xerox’s tax

invoices included rollovers. Ms Chua then sought an explanation from Mr Lim

3 ACT]J at para 12 and pp 189 and 203.

34 ACTJ at pp 206-207.

3 ACTJ at p 207.

36 Transcript (20 April 2021), p 46 at lines 16-19.

37 ASOF at para 9.

38 DDC at para 9(v).

3 Transcript (22 April 2021), p 90 at lines 24-32 and p 91 at lines 1-6.
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as well as from Fuji Xerox’s general manager and sales manager, but they
neither denied nor confirmed the rollovers and offered no explanation.
Thereafter, the defendants informed Fuji Xerox that unless it disclosed its
recommended retail price or the reasonable retail price it offered to all its regular

customers, the defendants would not continue to pay Fuji Xerox.#

19 In an e-mail dated 27 October 2017, Fuji Xerox’s chief financial officer
offered to reduce Mazzy Creations’ outstanding payments by $36,202.
According to Fuji Xerox, this offer of a reduction was made purely on a
goodwill basis.*' However, the defendants rejected this offer and maintained
that they would not pay Fuji Xerox until it disclosed its recommended retail

price or the reasonable price it offered to all its regular customers.*

20 Subsequently, Ms Chua wrote a letter to IRAS dated 16 January 2020 to
report that Mazzy Creations had erroneously claimed cash payouts under the
PIC Scheme in its submissions from 2012 to 2018, as these claims included
rollovers. She indicated that she would only be able to submit the proper
Disclosure of Error form when the exact amounts of rollovers were disclosed
by Fuji Xerox.® In its letter dated 21 August 2020, IRAS informed Mazzy
Creations that it would have to claw back all the cash payouts that Mazzy
Creations had previously received under the PIC Scheme relating to the
machines rented from Fuji Xerox. These cash payouts amounted to

$349,513.80.4

40 DDC at para 11.

4 PRDC at para 9(d).

42 DDC at para 11(ix).

43 AB, Vol 6 at p 1650.

44 AB, Vol 6 at pp 1660—-1661.
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21 The defendants only found out the actual amount of the rollover in the
course of this Suit,* when Fuji Xerox disclosed a table which indicated that a
rollover of $276,640 from the 2012 Rental Agreement had been included within
the rental amount of $622,020 payable under the 2015 Rental Agreement.* The
amount of this rollover was not expressly disclosed in the 2015 Rental
Agreement, which stated only that the fotal amount payable thereunder was
$622,020. At the relevant time, Fuji Xerox did not have any policy of disclosing
a detailed breakdown of the amounts payable under its rental agreements to its
customers as this was regarded as the company’s confidential internal
information.*” However, Ms Toh Sze Ben (“Ms Toh”), the senior manager of
Fuji Xerox’s Finance Management and Operations team,* explained that Fuji
Xerox would have disclosed the amount of the rollover to Ms Chua if she had
requested this information for the purpose of submitting Mazzy Creations’ PIC
Claims.* Indeed, it was possible for the defendants to calculate the amount of
the rollover themselves by multiplying the number of remaining months of the
minimum period under the 2012 Rental Agreement by the monthly period
payment of $10,367.5 However, the defendants never asked Fuji Xerox for the
amounts of any rollover contained in each invoice submitted by Mazzy
Creations to IRAS in support of its PIC Claims.’! Although Ms Chua asked for

the rollover amounts in her e-mails to Fuji Xerox dated 16 May 2018 and

4 Transcript (22 April 2021), p 79 at lines 26-32 and p 80 at lines 1-21.
46 AB, Vol 1 atp 116.
47 Affidavit of Evidence-in-Chief of Toh Sze Ben (“TSB”) at para 40(g).
48 TSB at para 1; Transcript (21 April 2021), p 6 at lines 16—17.
49 Transcript (21 April 2021), p 85 at lines 23-31, p 86 at lines 10—13 and p 87 at lines
5-11; PWS at para 31(k).
30 Transcript (21 April 2021), p 88 at lines 9-13, 17-20 and 29-30.
31 Transcript (22 April 2021), p 53 at lines 29-32.
10
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18 May 2018, she did not explain that this information was needed for the
purposes of Mazzy Creations’ PIC Claims. Instead, in these e-mails, Ms Chua
made allegations that she had been “cheated”; that Fuji Xerox’s staff had misled
its customers; and that Fuji Xerox had unethically sought to “create unfair
competition” among its customers, in respect of which the “relevant authorities

should be alerted”.s?

22 Since the 2015 Agreements were entered into, there have been two

developments in Fuji Xerox’s internal policies relating to rollovers.

23 First, an internal investigation report dated 10 June 2017 was produced
by an independent investigation committee established by Fujifilm Holdings
Corporation in Japan (the “Fujifilm internal investigation report”). The
investigation was conducted as Fuji Xerox New Zealand Limited and Fuji
Xerox Australia had adopted certain “inappropriate accounting practices”
regarding lease transactions. One concern was the practice of contract rollovers
whereby “[l]ease contracts were renewed before expiration and then recorded
as a new sale without reversing the past sale”.>* Fujifilm Holdings Corporation
is a joint owner of Fuji Xerox Co Ltd, which owns Fuji Xerox Asia Pacific Pte
Ltd, which in turn owns Fuji Xerox (see Wong Sung Boon v Fuji Xerox
Singapore Pte Ltd and another [2021] SGHC 24 at [2]). The accounting
practice adopted by Fuji Xerox (the plaintiff in the present Suit) was correct as
the rollover was not recorded as a new rental price unlike the accounting

practice of Fuji Xerox New Zealand Limited and Fuji Xerox Australia.**

32 AB, Vol 2 at pp 544-547.
3 AB, Vol 2 at p 292.
4 Transcript (21 April 2021), p 85 at lines 2—-14.

11
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24 The Fujifilm internal investigation was not initiated as a result of this
case but because of the incorrect accounting practice in New Zealand and

Australia.

25 Secondly, Fuji Xerox’s standard Rental Agreement form now specifies
the “[a]Jmount outstanding from other agreements refinanced by [Fuji Xerox]”
alongside information on the initial payment, the period payments and the total
amount payable upon execution of the rental agreement.’s In other words, the
amount of any rollover from previous rental agreements is now expressly stated
in the Rental Agreement form. This new form has been used by Fuji Xerox since
December 2018.% Ms Toh explained that these changes to the Rental
Agreement form were introduced as part of Fuji Xerox’s “internal process for
improvement”, having regard to the practice in other countries.’’” She said that
these changes had “nothing to do” with the Fujifilm internal investigation

report.>®

The parties’ cases
The plaintiff’s case

26 From May 2015 to February 2019, Fuji Xerox issued invoices to Mazzy
Creations for sums due under the 2015 Agreements and for supplies sold and

delivered.® Fuji Xerox claims payment of unpaid rental arrears of $465,892.98

3 ACTJ atp 159.

36 Transcript (21 April 2021), p 15 at lines 25-29.

37 Transcript (21 April 2021), p 16 at lines 1-2 and p 17 at lines 1-10.
38 Transcript (21 April 2021), p 18 at lines 10-12.

9 ASOF at para 4; AB, Vol 1 at pp 117-206, 218-219 and 222-226.

12
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under the 2015 Rental Agreement,® maintenance charges of $20,784.07 under
the 2015 Service Agreement® and charges of $1,424.64 under the 2015 Rental
and Service Agreement.? Further, Fuji Xerox claims late payment interest of
$64,493.50 (as at 2 January 2019) from Mazzy Creations under the 2015
Agreements.®® In the alternative, Fuji Xerox claims that Mazzy Creations’
breach of the 2015 Rental Agreement caused it to suffer loss and damage, in
that it lost the benefit of the 2015 Rental Agreement and the rental revenue that
it would otherwise have earned thereunder.® Fuji Xerox also claims a sum of
$909.50 for goods sold and delivered to Mazzy Creations, as reflected in Fuji

Xerox’s invoice to Mazzy Creations dated 28 September 2017.%5

27 Fuji Xerox’s claim against Ms Chua and Mr Chua is pursuant to the
Guarantee. Under the Guarantee, Ms Chua and Mr Chua guaranteed the
payment of all sums due from Mazzy Creations to Fuji Xerox under the 2015

Agreements.*

The alleged misrepresentations

28 With regard to the misrepresentations alleged by the defendants, Fuji
Xerox denies that it or Mr Lim ever made any such misrepresentations.s’

According to Fuji Xerox, Mr Lim had merely informed Ms Chua (acting on

60 PSOC at para 12; PWS at para 3(a).

6l PSOC at para 19; PWS at para 3(b).

62 PSOC at para 22; PWS at para 3(c); ASOF at para 5.

63 PSOC at para 25; PWS at para 3(d).

64 PSOC at para 13.

63 PSOC at para 23; ASOF at para 5; PWS at para 4; AB, Vol 1 at p 206.
66 PWS at paras 6-8.

67 PWS at para 17.

13
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behalf of Mazzy Creations) that the monthly rental payments under the 2015
Rental Agreement would remain the same as the monthly rental payments under
the 2012 Rental Agreement.®® In particular, Fuji Xerox denies that it or Mr Lim
had assured Mazzy Creations that part of the rental and service charges payable
under the 2015 Agreements could be recovered under the PIC Scheme. At all
material times, claims under the PIC Scheme were subject to IRAS’s approval
based on Mazzy Creations’ eligibility.® Fuji Xerox also submits that the

defendants have failed to show that Mr Lim acted fraudulently.”

29 Further, Fuji Xerox denies that it was aware of or assisted Mazzy
Creations in submitting its periodic PIC Claims supported by Fuji Xerox’s tax
invoices. If these PIC Claims were in fact made by Mazzy Creations, they were
made on Mazzy Creations’ own accord and at its own discretion.”" In any event,
since the defendants had appointed Alliance Trust to assist with Mazzy
Creations’ PIC Claims in 2012, the defendants must have relied on the advice
of Alliance Trust in their submission of Mazzy Creations’ PIC Claims to

IRAS.”

30 In addition, Fuji Xerox contends that the defendants did not rely on any
representations made by Mr Lim when Mazzy Creations entered into the 2015
Agreements. On the contrary, this was an arm’s length transaction entered into

between two independent business entities.”

68 PRDC at para 6.

9 PRDC at para 16.

70 PWS at para 41; Plaintiff’s Reply Submissions (“PRS”) at para 17.
7l PRDC at paras 3(c)-3(f) and 16.

72 Plaintiff’s Opening Statement at para 26.

7 PRDC at para 8; Plaintiff’s Opening Statement at para 25.
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The printing services provided by Mazzy Creations

31 It is undisputed that, on various dates and in the course of the dealings
between the parties, Mazzy Creations provided printing services to Fuji Xerox
at the latter’s request. The charges for these printing services amounted to

$93,109.26.7

32 Fuji Xerox argues that these charges have been validly set off, paid or
settled in full, but otherwise does not dispute this counterclaim.” In particular,
Fuji Xerox avers that it issued credit notes to Mazzy Creations to set off these
charges against the prior amounts owed to it by Mazzy Creations. The amounts
claimed in its Statement of Claim are the balance amounts due and owing from

Mazzy Creations after taking into account these credit notes.”

The defendants’ case

33 It is not disputed that Mazzy Creations defaulted in the payment of rental
arrears of $465,892.98 under the 2015 Rental Agreement,” maintenance
charges of $20,784.07 under the 2015 Service Agreement™ and charges of
$1,424.64 under the 2015 Rental and Service Agreement (as at 31 January
2019).7 It is also not disputed that Mazzy Creations owes Fuji Xerox a sum of

$909.50 for goods that Fuji Xerox sold and delivered to Mazzy Creations at its

74 ASOF at para 7; DDC at para 18; DWS at para 80.
7 ASOF at para 8; Plaintiff’s Opening Statement at para 19; PWS at paras 62-63.
76 PRDC at para 18; Plaintiff’s Opening Statement at para 13.
7 PSOC at para 12.
8 PSOC at para 19.
7 PSOC at para 22; ASOF at para 5.
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request.® However, the defendants contend that they were induced to enter into

the 2015 Agreements by Fuji Xerox’s fraudulent misrepresentations.

34 Further, the defendants counterclaim against Fuji Xerox for:#!

(a) a declaration that the 2015 Agreements have been validly

rescinded, or alternatively rescission of the 2015 Agreements;

(b) damages to be assessed based on the difference between (i) Fuji
Xerox’s recommended retail prices or reasonable prices for all items of
equipment rented to Mazzy Creations under the 2015 Agreements,
without any rollovers from the 2012 Agreements, and (ii) the rental

amounts stated in the 2015 Agreements;

(©) damages for misrepresentation pursuant to s2 of the

Misrepresentation Act (Cap 390);

(d) charges for the printing services provided by Mazzy Creations to
Fuji Xerox (amounting to $93,109.26), which the defendants claim that
Fuji Xerox has refused or neglected to settle despite repeated demands;*?

and

(e) any penalties that IRAS may impose in relation to Mazzy
Creations’ erroneous claims under the PIC Scheme or Mazzy Creations’
false declaration that the tax invoices it had submitted to IRAS did not

contain any rollovers from the 2012 Agreements.

80 PSOC at para 23; ASOF at para 5.
81 DDC at paras 13, 17 and 19 and pp 61-62.
82 DDC at para 20 and p 62 at para (i).
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35 In the event that Mazzy Creations is found to be liable to Fuji Xerox
under all or any of the 2015 Agreements, the defendants argue that the amounts
due to Fuji Xerox under the unpaid invoices should be set off against the

counterclaims outlined at [34(d)]-[34(e)] above.®

The alleged misrepresentations

36 The defendants argue that Fuji Xerox cannot rely on the 2015
Agreements to claim payment of the outstanding sums due thereunder because
they were induced to enter into the 2015 Agreements by Fuji Xerox’s
misrepresentations.® In addition, the defendants counterclaim against Fuji
Xerox for rescission of the 2015 Agreements and damages for

misrepresentation.®

37 At para 7 of their Defence and Counterclaim, under the heading “The
Representations”, the defendants pleaded that three representations were made

to Ms Chua by Mr Lim in their discussions prior to the 2015 Agreements:

(a) First, that the total rental amount offered in the 2015 Agreements
was Fuji Xerox’s recommended retail price or was a reasonable price
offered by Fuji Xerox to all its customers (the “Rental Amount
Representation”).¢ According to the defendants, this representation was

false because the total rental amount stated in the 2015 Rental

83 DDC at para 13.

84 DDC at paras 3(ii), 3(iv) and 12(i).

85 DDC at paras 17 and p 61 at paras (1)—(4).
86 DDC at para 7(i).
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Agreement included a rollover of Mazzy Creations’ liabilities under the

2012 Rental Agreement.®’

(b) Second, that no deposit payment was required under the 2015

Agreements.$®

(©) Third, that Fuji Xerox would cap the monthly payments due
under the 2015 Agreements to the same amount as the monthly

payments payable under the 2012 Agreements.*

38 The defendants accept that the second and third pleaded representations
(at [37(b)] and [37(c)] above) were true.”® Indeed, both Ms Chua and the
defendants’ counsel acknowledged that both of these representations were true?!
and that these were not misrepresentations by Mr Lim, albeit that Mr Lim told
Ms Chua that there was no initial payment (and not “deposit payment”, which
is refundable to the hiree, as pleaded). Therefore, I shall not consider these two
representations in analysing the defendants’ case based on misrepresentation.
However, the Rental Amount Representation (at [37(a)] above) is vigorously

contested and it is one of the pivotal issues in this case.

39 At the trial, the defendants also relied on two further alleged
representations made to them by Fuji Xerox and/or Mr Lim but these were not

clearly pleaded in the Defence and Counterclaim. Instead, these alleged

87 DDC at para 11(i)-11(iii).

88 DDC at para 7(ii).

89 DDC at paras 7(ii)-7(iii).

9% Transcript (21 April 2021), p 125 at lines 26-30 and p 126 at lines 3-5.

ol Transcript (21 April 2021), p 127 at lines 1-3; Transcript (21 April 2021), p 125 at

lines 2630 and p 126 at lines 1-5.
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representations were mentioned under the headings “Past Dealings” and “The

2015 Representations were False™:

(a) First, the non-disclosure of the rollover from the 2012 Rental
Agreement which was included in the total rental amount stated in the
2015 Rental Agreement. When Mazzy Creations signed the 2015
Agreements, Mr Lim did not mention that the total rental amount in the
2015 Rental Agreement included a rollover from the 2012 Rental
Agreement.”? The defendants submit that the non-disclosure of this
rollover amounted to the “wilful suppression of material facts”.”* This
allegation of misrepresentation by non-disclosure was the foundation of

the defendants’ case at the trial and in their submissions.

(b) Second, that part of the costs of the rental and service charges
payable under the 2015 Agreements could be recovered from IRAS
under the PIC Scheme (the “PIC Representation).** According to the
defendants, this representation was false because IRAS does not permit
claims to be made under the PIC Scheme in respect of any invoice

amount that includes rollovers.%

40 Acting on the faith of the representations, Mazzy Creations entered into
the 2015 Agreements with Fuji Xerox.” According to the defendants, Mazzy
Creations would not have entered into the 2015 Agreements if Mr Lim had told

them that the rental amount in the 2015 Rental Agreement included a rollover.

92 DDC at paras 11(i)-11(iii).
%3 DWS at paras 3.1 and 3.3.
94 DDC at para 3(iv).

93 DDC at para 11(x).

9% DDC at paras 9-10.
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This is because the defendants were pleased with the performance of the “Color
1000 Press” photocopier which they had rented under the 2012 Rental
Agreement.”” Further or in the alternative, acting on the faith of these
representations, Mazzy Creations submitted periodic PIC Claims to IRAS
supported by Fuji Xerox’s tax invoices.”® These PIC Claims were false in that
the invoice amounts for the 2015 Rental Agreement included undisclosed

penalties for the early termination of the 2012 Rental Agreement.*”

41 The defendants argue that Mr Lim was clearly motivated by the
commission offered to him by Fuji Xerox in respect of the 2015 Agreements
when he made these representations. They allege that Mr Lim made these
representations knowing and intending that the defendants would rely upon
them and thereby be induced to enter into the 2015 Agreements. The defendants
further allege that Mr Lim made these representations fraudulently, knowing
them to be false, or recklessly without caring whether they were true or false. In
the alternative, even if Mr Lim did not make these representations fraudulently,
the defendants argue that they are nevertheless entitled to damages under s 2 of

the Misrepresentation Act.!*

Mitigation of loss

42 Further or in the alternative, the defendants argue that Fuji Xerox failed
to take reasonable steps to mitigate its losses, such as by re-leasing the items
rented to Mazzy Creations under the 2012 Agreements. When Mazzy Creations

upgraded the “Color 1000 Press” photocopier (which it had rented under the

o7 DDC at para 11(iv); DWS at para 53.
8 DWS at para 79.
9 DDC at para 9(v).

100 DDC at para 8.
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2012 Rental Agreement) to the “Color 10001 Press” photocopier (under the 2015
Rental Agreement), Fuji Xerox took possession of the “Color 1000 Press”
photocopier from the defendants’ office. Sometime in October 2017, Ms Chua
discovered that Fuji Xerox had re-leased this photocopier to M/s Unique Colour
Separation Pte Ltd (“Unique Colour Separation”).!o! Notwithstanding this, Fuji
Xerox did not offer any credit note to Mazzy Creations. On this basis, the

defendants argue that Fuji Xerox failed in its duty to mitigate its losses.!®

lllegality and public policy

43 Initially, the defendants also asserted that the 2015 Agreements are
unenforceable on the ground that undisclosed rollovers are illegal or against
public policy.!®* However, this argument was abandoned at the trial and in the
defendants’ submissions. During her cross-examination, Ms Chua agreed that
the IRAS rules did not state that a rental agreement containing rollovers was
illegal per se.'™* In my view, this concession was rightly made. It is, therefore,
unnecessary for me to consider the defendants’ pleadings regarding illegality

and the issue of whether the rental agreement is against public policy.

Set-off of the charges for printing services provided by Mazzy Creations

44 The defendants argue that Fuji Xerox has failed to sufficiently prove that
the charges for the printing services provided by Mazzy Creations to Fuji Xerox
were validly set off against the prior amounts owed by Mazzy Creations. The

defendants contend that Fuji Xerox has not discharged its evidential burden of

101 DDC at para 11(viii).
102 DDC at para 15.
103 DDC at para 12(iii).

104 Transcript (22 April 2021), p 52 at lines 11-14.
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showing that this set-off was effected since it has merely made broad reference
to some credit notes being issued to them, without providing proof or details of

how this alleged credit note set-off was carried out.!%s

Issues to be determined

45 As I have noted at [33] above, there is no dispute regarding the quantum
of the unpaid sums due from Mazzy Creations to Fuji Xerox under the 2015
Agreements. There is also no dispute regarding the quantum of charges for the
printing services rendered by Mazzy Creations to Fuji Xerox (see [31] above).
The main dispute in these proceedings arises in relation to the defendants’

defence and counterclaim based on misrepresentation.

46 There are three main issues for my determination:

(a) Have the defendants  established any  actionable
misrepresentations made by Fuji Xerox’s MrLim to the

defendants, particularly Ms Chua?
(b) Did Fuji Xerox fail to mitigate its losses?
(c) Have the charges for the printing services provided by Mazzy

Creations to Fuji Xerox been validly set off by Fuji Xerox?

47 I shall consider each of these issues in turn.

105 Defendants’ Opening Statement at para 21; DWS at paras 64—73; Defendants’ Reply
Submissions (“DRS”) at paras 42—44.
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My decision
Misrepresentation
The applicable law

48 Before I address the parties’ pleadings and submissions on the issue of
misrepresentation, I wish to reiterate several principles governing the law on

misrepresentation which are relevant in these proceedings.

49 It is axiomatic that to establish an operative misrepresentation, there
must be a false statement of existing or past fact made by one party (ie, the
representor) before or at the time of making the contract, to the other party (ie,
the representee), and the representee must have been induced to enter into the
contract (see Lim Koon Park and another v Yap Jin Meng Bryan and another
[2013] 4 SLR 150 at [38]). Where fraudulent misrepresentation is alleged, five
elements must be proved (Panatron Pte Ltd and another v Lee Cheow Lee and
another [2001] 2 SLR(R) 435 at [14], recently applied in Ma Hongjin v Sim Eng
Tong [2021] SGHC 84 at [19]):106

(a) there must be a false representation of fact made by words or

conduct;

(b) the representation must be made with the intention that it should
be acted upon by the representee (or by a class of persons which

includes the representee);

() it must be proved that the representee had acted upon the false

statement;

106 PWS at paras 11-12; DWS at para 9.
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(d) it must be proved that the representee suffered damage by so

doing; and

(e) the representation must be made with knowledge that it is false;
it must be wilfully false, or at least made in the absence of any

genuine belief that it is true.

50 It must be borne in mind that the defendants in this case bear the burden
of establishing all five elements set out above (see Trans-World (Aluminium)
Ltd v Cornelder China (Singapore) [2003] 3 SLR(R) 501 (“Trans-World”) at
[29]). In particular, they must prove that the alleged representations consisted
of something said or done by Fuji Xerox or Mr Lim and that this amounts in
law to a misrepresentation. It should also be borne in mind that a relatively high
standard of proof must be satisfied by the representee before a fraudulent
misrepresentation can be established successfully against the representor. This
is because the allegation of fraud is a grave one (see Wee Chiaw Sek Anna v Ng
Li-Ann Genevieve (sole executrix of the estate of Ng Hock Seng, deceased) and
another [2013] 3 SLR 801 (“Wee Chiaw Sek Anna”) at [30]).!” Hence, cogent
evidence is required before a court will be satisfied that fraud is established (see
Alwie Handoyo v Tjong Very Sumito and another and another appeal
[2013]4 SLR 308 at [161]).108

51 In assessing whether an alleged representation was in fact made, the
particular words used must be read in their context (Wee Chiaw Sek Anna at

[36]).1%9

107 PWS at para 13(d).
108 PWS at para 14.
109 PWS at para 13(a).
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52 Silence is rarely considered sufficient to amount to a representation as it
is a form of passive conduct “inherently lacking the definitive quality of an
active statement” (see Broadley Construction Pte Ltd v Alacran Design Pte Ltd
[2018] 2 SLR 110 at [28]).!"® However, it is possible for silence to amount to a
representation in certain circumstances. This will generally require the alleged
representor to have been under a positive duty to disclose the facts on which he
remains silent. In those situations, the representor’s failure to disclose those
relevant facts may render a statement previously made by the representor false
or may itself constitute a false statement. Such a duty to disclose may arise out
of the relationship of the parties and/or other circumstances in which the silence
is maintained. As accepted in Hong Leong Singapore Finance Ltd v United
Overseas Bank Ltd [2007] 1 SLR(R) 292 at [196], albeit in the context of
estoppel rather than misrepresentation, the circumstances in which a duty to
disclose may be found should not be confined within a closed class such as
contracts uberrimae fidei (utmost good faith) or fiduciary relationships. The
silence should be assessed by reference to how a reasonable person would view
the silence in the circumstances (see Beyonics Asia Pacific Ltd and others v Goh
Chan Peng and another [2020] 4 SLR 215 at [179]-[181] and the authorities
cited therein). Silence cannot of itself constitute wilful conduct designed to
deceive or mislead. However, silence can constitute a misrepresentation when
there is a “wilful suppression of material and important facts” (Trans-World at
[66])!'" or where there is “active concealment of a particular state of affairs”

(Wee Chiaw Sek Anna at [65]).112

110 PRS at para 6.
i DWS at para 10.
12 DRS at para 6.
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53 Where the representation is ambiguous, the representee must show in
which of the possible senses he understood the ambiguous representation at the
time it was made, and that the representation was false in that sense (see
Tradewaves Ltd and others v Standard Chartered Bank and another suit
[2017] SGHC 93 at [69]-[71]). The specific sense in which the representee
understood the ambiguous representation must be pleaded by him (see Goldrich
Venture Pte Ltd and another v Halcyon Offshore Pte Ltd [2015] 3 SLR 990 at
[119]). Further, when considering whether the representation was made
fraudulently, the question is what the representor subjectively intended the

ambiguous statement to mean (Wee Chiaw Sek Anna at [41]).'3

54 As a matter of procedure, O 18 r 12(1)(a) of the Rules of Court
(Cap 322, RS, 2014 Rev Ed) specifically enjoins the party alleging
misrepresentation to include in his pleadings the particulars of any
misrepresentation on which he relies. This is not a mere technicality. Pleadings
serve the important function of giving the other party fair notice of the case
which has to be met. Pleadings also define the issues which the court will have
to decide on so as to resolve the matters in dispute between the parties (see Lee
Chee Wei v Tan Hor Peow Victor and others and another appeal
[2007] 3 SLR(R) 537 at [61]). In particular, the Court of Appeal emphasised in
JTrust Asia PtelLtd v Group Lease Holdings PtelLtd and others
[2020] 2 SLR 1256 (“JTrust Asia”) at [116] that allegations of fraud or
misrepresentation must be pleaded with “utmost particularity”. Full particulars
of the misrepresentation must be stated in the pleadings, including the nature
and extent of the misrepresentation and whether the representation was made

orally or in writing. Failure to adequately plead the particulars of an alleged

13 PWS at para 13(b).
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misrepresentation may lead to an unsuccessful claim (J7rust Asia at [116]). The
party alleging misrepresentation must plead a positive representation of fact. He
cannot merely allege concealment and suppression of relevant information (see
EA Apartments Pte Ltd v Tan Bek and others [2017] 3 SLR 559 (“EA
Apartments™) at [29]).114

55 This is illustrated by the facts of EA Apartments. In that case, the
plaintiff had entered into a tenancy agreement with the defendants with respect
to two properties. The defendants had not disclosed the fact that two notices of
fire safety offences had been served in respect of those properties. The plaintiff
commenced proceedings against the defendants based on, inter alia,
misrepresentation. Hoo Sheau Peng JC (as she then was) found that the
plaintiff’s statement of claim was defective as it had failed to plead any positive
representation of fact made by the defendants. Furthermore, although the
plaintiff had alleged in its further and better particulars that a positive statement
had been made to the effect that everything was in order and proper, the plaintiff
had not stated how this positive statement was rendered untrue by the alleged
wilful suppression of the fire safety notices (EA Apartments at [29] and [32]—
[33]). EA Apartments was applied and distinguished in JTrust Asia. In JTrust
Asia, the Court of Appeal found that the alleged misrepresentations were
sufficiently pleaded and particularised in the plaintiff’s statement of claim. For
example, in JTrust Asia, the plaintiff pleaded that by providing certain financial
and accounting information, the defendant had represented that this financial
and accounting information represented a true, fair and/or accurate state of its
financial position, or alternatively had impliedly represented that there was a

reasonable basis for such an opinion (JTrust Asia at [121]-[122]).

14 PRS at para 8.
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56 With these principles in mind, I shall now consider each of the

representations outlined at [37] above.

My findings

57 First, I wish to reiterate that there were three agreements comprising the
2015 Agreements. These were: the 2015 Rental Agreement for the “Color 10001
Press” photocopier; the 2015 Service Agreement for the sale of materials and
supplies to Mazzy Creations as well as maintenance for the “Color 10001 Press
photocopier and “Fiery Ex Print Server”; and the 2015 Rental and Service
Agreement for the “FX4127CP” printer. The defendants in their Defence and
Counterclaim pleaded that Fuji Xerox’s Mr Lim made misrepresentations that
affected these three agreements. However, at the trial, the defendants’ case was
focused solely on the effects of the misrepresentation on the 2015 Rental
Agreement for the “Color 10001 Press” photocopier. In other words, the
defendants do not challenge Fuji Xerox’s claims relating to the 2015 Service
Agreement and the 2015 Rental and Service Agreement. Accordingly, I shall
focus my findings on the 2015 Rental Agreement for the “Color 1000i Press”

photocopier.

58 Further, out of the three representations expressly pleaded by the
defendants, only the Rental Amount Representation is contested (see [38]
above). Thus, my findings shall focus on the Rental Amount Representation

allegedly made by Mr Lim of Fuji Xerox.

(1) The Rental Amount Representation

59 On the defendants’ pleaded case, the Rental Amount Representation is

as follows:
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That the total rental and/or price (“price”) offered for the
equipment(s) particularized in the 2015 Agreements are the
Plaintiffs’ [ie, Fuji Xerox’s] recommended retail price and/or
reasonable price offered by the Plaintiffs to all their customers.

[emphasis in original]

60 It is undisputed that Mr Lim represented to Ms Chua that Mazzy
Creations could lease a new and upgraded “Color 1000i Press” photocopier and
“Fiery Ex Print Server”, without having to pay any initial payment, for the same
monthly period payment of $10,367 and for the same minimum period of 60
months as the 2012 Rental Agreement which Mazzy Creations had leased the
older “Color 1000 Press” photocopier (see [14] above). Under the 2012 Rental
Agreement, Mazzy Creations had to pay a total rental amount of $702,020
(inclusive of an initial payment of $80,000), while Mazzy Creations only had to
pay a total rental amount of $622,020 (without any initial payment) under the
2015 Rental Agreement. However, Fuji Xerox submits that the defendants have
not proved on a balance of probabilities that Mr Lim made the Rental Amount

Representation as pleaded by the defendants.!'s

61 I shall first consider whether the Rental Amount Representation was
made by Mr Lim to the defendants, and then consider whether the Rental

Amount Representation (if made) was a false representation of fact.

(A) WHETHER THE RENTAL AMOUNT REPRESENTATION WAS MADE BY MR LIM

62 To support its argument that the Rental Amount Representation was not
made, Fuji Xerox relies on Mr Lim’s statement in his affidavit of evidence-in-

chief that he did not mention anything about any recommended retail price or

13 PWS at para 20; Transcript (30 June 2021), p 4 at lines 20-26.
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reasonable price to Ms Chua when they discussed the 2015 Agreements.!'¢
Mr Lim also testified in court that he did not discuss the total amount payable
under the 2015 Rental Agreement with Ms Chua.'” On the other hand, the
defendants argue that Mr Lim’s oral testimony is equivocal."'$ They rely on
Mr Lim’s admission during his cross-examination that he did not recall the

discussion he had with Ms Chua prior to the 2015 Agreements.!'"®

63 The defendants, who allege the misrepresentation, bear the burden of
proving that the Rental Amount Representation was in fact made by Mr Lim.
From the evidence, I find that the defendants have not adduced sufficient
evidence to prove on a balance of probabilities that Mr Lim made the Rental

Amount Representation as pleaded by the defendants.

64 Nevertheless, even if the Rental Amount Representation was made, the
defendants would also need to prove that it was a false representation of fact. It

1s to this issue that [ now turn.

(B)  WHETHER THE RENTAL AMOUNT REPRESENTATION WAS FALSE

65 In order to prove that the Rental Amount Representation was false, the
defendants must show that the total rental amount offered under the 2015 Rental
Agreement was Fuji Xerox’s “recommended retail price” or a “reasonable price

offered by [Fuji Xerox] to all their customers”.

116 ALBC at paras 7 and 13; PWS at paras 17-18.

17 Transcript (20 April 2021), p 24 at lines 16-25; p 32 at lines 1-11; p 60 at lines 7—13.
118 DRS at para 12; Transcript (30 June 2021), p 60 at lines 16-25.

19 Transcript (20 April 2021), p 22 at lines 30-32.
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66 However, the defendants’ own evidence indicates that the total rental
amount in the 2015 Rental Agreement was very reasonable. During her cross-
examination, Ms Chua candidly agreed that the total rental amount in the 2015
Rental Agreement was very reasonable,'? even if this amount was inclusive of
the rollover from the 2012 Rental Agreement:!2!

Q I'm saying that, won’t it be obvious that by having a

lower price for an upgraded machine, the price is in
effect reasonable.

A I think in my representations I did say he gave me a
reasonable retail price, right?

Q My question is: Looking at the amount, it’s lower, you
are also getting a new machine. Don’t you think that
this deal, the price of 622 [ie, $622,020], the final price,
is actually very reasonable?

A That’s what I agree, yes.

Q I just want to be clear that you heard my question
correctly. My question is looking — you earlier said there
is a price of 622,000 under the 2015 agreement, you
said it was reasonable. My question then is: Even if this
622 [ie, $622,020] contained the rollover of 276 [ie,
$276,640] from the 2015 - 2012 agreement, it would
still be reasonable and your answer is yes, I confirm
that?

A Yes.

67 Indeed, the 2015 Agreement was without any doubt very reasonable. For
the same monthly period payment and for the same minimum period of
60 months, Mazzy Creations got to use a new upgraded colour photocopier for
a total rental amount of $622,020, which was much lower than the total rental

amount under the 2012 Agreement. The total rental amount for the 2015 Rental

120 Transcript (21 April 2021), p 131 at lines 10-13 and 27-30.
121 Transcript (21 April 2021), p 132 at lines 22-27; PWS at para 24(f); PRS at para 39.
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Agreement shows a saving of $80,000 to Mazzy Creations. Hence, Fuji Xerox
had offered the defendants a very reasonable rental price for the “Color 10001
Press” photocopier. Ms Toh informed the court that “a very so-called special
pricing approval [had been] gotten by the sales to give a very good discount” to
the defendants,'?? although she did not disclose the quantum of the discount. It
appears that Fuji Xerox applied a significant discount under the 2015 Rental
Agreement which effectively equalised the total rental amount that Mazzy
Creations would have had to pay with or without the rollover. Given that the
amount of the rollover was $276,640, and yet the monthly period payments
payable under the 2015 Rental Agreement remained exactly the same as under
the 2012 Rental Agreement (ie, $10,367), the quantum of the discount given to
Mazzy Creations must have been enormous, perhaps close to the full amount of

the rollover.

68 During his oral submissions, the defendants’ counsel explained that the
“crux” of their case was that the amount of the rollover (ie, $276,640) should
have been deducted from the total rental amount under the 2015 Rental
Agreement (ie, $622,020), leaving a balance of $345,380. When this figure is
divided by the 60-month minimum period under the 2015 Rental Agreement,
this would have reduced the monthly period payment to only $5,756.33.123 This
is just over half of the monthly period payment under the 2012 Rental
Agreement, which was $10,367. The total rental amount under the 2012 Rental
Agreement did not contain any rollover. I find it unbelievable and commercially
not viable and profitable that Fuji Xerox would have agreed to Mazzy Creations
paying only $5,756.33 per month for the new and upgraded photocopier that it

leased under the 2015 Rental Agreement. In my view, the total rental amount

122 Transcript (21 April 2021), p 92 at line 11-15.
123 Transcript (30 June 2021), p 48 at lines 27-32 and p 49 at lines 1-26.
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and the monthly period payments under the 2015 Rental Agreement were

plainly reasonable.

69 In the circumstances, the Rental Amount Representation as pleaded by
the defendants (at [59] above) is factually accurate and not misleading in any
way. Therefore, it is erroneous for the defendants to plead at para 8(iii) of their
Defence and Counterclaim that MrLim made the Rental Amount

Representation in the manner stated as follows:

“Fraudulently well knowing the same to be false and untrue;
or recklessly and not caring whether they were true or false.
Further or in the alternative, if the representation(s) were not
made fraudulently, the Defendants will reply [rely] upon S.2 of
the Misrepresentation Act (Cap. 390) as entitling them to a
relief.”

[emphasis in original]

70 There was no misrepresentation by Mr Lim in the first place. Thus, there

could not have been a fraudulent misrepresentation.

71 For the foregoing reasons, the defendants’ pleaded misrepresentation
defence against Fuji Xerox’s claim has not been established on a balance of
probabilities. Hence, their defence can be dismissed on their pleaded case.
However, during the trial, the defendants also raised other misrepresentations.
For completeness, I shall deal with these other alleged misrepresentations

below.

(2) Representations that were not pleaded by the defendants but were
raised during the trial

72 At the trial, Ms Chua alleged that Mr Lim failed to disclose to her that
the total rental amount in the 2015 Rental Agreement included a rollover of

$276,640 from the 2012 Rental Agreement. She also alleged that Mr Lim did
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not inform her that, as a result of the rollover in the monthly rental, Mazzy
Creations could not claim subsidies under the PIC Scheme for the whole rental
amount under the 2015 Agreement from IRAS. Further, she relied on Mr Lim’s
representation that the 2015 Rental Agreement would “supersede” the 2012

Rental Agreement.

73 The defendants did not plead these allegations as active or positive
representations made by Fuji Xerox in para7 of their Defence and
Counterclaim. However, the defendants pleaded at para 3 of their Defence and
Counterclaim that Mazzy Creations was induced to enter into the 2015 Rental
Agreement as Mr Lim assured Ms Chua that part of the costs of the rental could
be recovered from Mazzy Creations’ PIC Claims. The issues about the non-
disclosure of the rollover from the 2012 Rental Agreement and Ms Chua’s
failure to disclose to IRAS the rollover in Fuji Xerox’s monthly invoices in her
periodic PIC Claims were also pleaded in para 11 of the defendants’ Defence
and Counterclaim as particulars of the falsehood of Mr Lim’s representations.
These pleadings collapsed when the defendants failed to prove on a balance of
probabilities that the three pleaded representations in para 7 of their Defence
and Counterclaim were misleading or false (see [38] and [65]-[71] above).

Nevertheless, I shall now consider each of these representations in turn.

(A) NON-DISCLOSURE OF THE ROLLOVER FROM THE 2012 RENTAL AGREEMENT
IN THE 2015 RENTAL AGREEMENT

74 In the Defence and Counterclaim, the defendants contended that

Mr Lim’s non-disclosure of the rollover in the 2015 Rental Agreement made

the Rental Amount Representation false.’* It was only apparent in the

defendants’ opening statement and at the trial that the defendants’ case is based

124 DDC at paras 11(i)-11(iii).
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on misrepresentation by silence or non-disclosure of the rollover. The
defendants confirmed that they were not alleging that Mr Lim had made any
positive representation to them that Fuji Xerox’s invoices under the 2015 Rental
Agreement would not contain any undisclosed fees.'’”> According to the
defendants, it was Mr Lim’s failure to disclose or draw attention to the
concealed rollover in the 2015 Rental Agreement which led to a “misleading
impression” and constituted a misrepresentation because it was a “wilful

suppression of important and material facts”.!2¢

75 Fuji Xerox submits that the defendants have failed to prove on a balance
of probabilities that Mr Lim had misrepresented the total rental amount in the
2015 Rental Agreement to the defendants.’?” As [ have mentioned at [62] above,
Mr Lim stated that he did not mention anything about any recommended retail
price or reasonable price to Ms Chua when they discussed the 2015
Agreements.'?® According to Mr Lim, he told the defendants that Mazzy
Creations would not be required to make any initial payment under the 2015
Agreements and that the monthly period payments under the 60-month 2015
Rental Agreement would be the same as those under the 2012 Rental
Agreement.'? He did not discuss the total rental amount payable under the 2015
Rental Agreement with Ms Chua."* He also did not discuss the outstanding
liability under the 2012 Rental Agreement with Ms Chua. Mr Lim did not

disclose the rollover to Ms Chua as he did not know the amount of any rollover

125 Transcript (22 April 2021), p 3 at lines 16-25.

126 DWS at paras 10 and 30.

127 PWS at para 20.

128 ALBC at paras 7 and 13; PWS at paras 17-18.

129 ALBC at para 8.

130 Transcript (20 April 2021), p 24 at lines 16-25; p 32 at lines 1-11; p 60 at lines 7—13.
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in the total rental amount stated in the 2015 Rental Agreement.!3! The total rental
amount stated in the 2015 Rental Agreement was worked out by the finance

department and Mr Lim did not partake in this process. '3

76 It seems that determining the total rental amount under a new rental
agreement was a complex evaluation process. Ms Toh explained that the rental
amount depended on many factors such as the value of the new upgraded
machine; the customer’s track record; the customer’s creditworthiness; the
goodwill between Fuji Xerox and the customer; the prevailing interest rates;
other miscellaneous costs; and the balance amount owing under the existing
rental agreement.'3* The determination of the total rental amount for a new rental
agreement was not within the purview of Mr Lim. Thus, he would not know the
amount of any rollover and he did not know about the amount of the rollover in

the 2015 Rental Agreement.'3

77 In any case, at that time, Fuji Xerox would not have disclosed the
rollover amount to the defendants as it was Fuji Xerox’s policy not to
proactively disclose such information to customers. More so, Mr Lim would not
have known about the rollover amount in the total rental amount under the 2015
Rental Agreement. Nor would he have had any reason to discuss the rollover

with Ms Chua during their negotiations.'’> However, if Mazzy Creations

131 Transcript (20 April 2021), p 37 at lines 4-17.
132 ALBC at para 13; Transcript (20 April 2021), p 37 at lines 14—17 and p 41 at lines 28—
30.

133 TSB at para 40(g).
134 Transcript (20 April 2021), p 58 at lines 23-26.
135 PWS at para 20(f).
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required the rollover sum for the purpose of its PIC Claims, Fuji Xerox would

have disclosed it.!36

78 Two issues arise in relation to the non-disclosure of the rollover. First,
whether the non-disclosure of the rollover was adequately pleaded by the
defendants. Second, whether the non-disclosure of the rollover could amount to

an actionable misrepresentation in the circumstances of this case.

(D) WHETHER THE NON-DISCLOSURE OF THE ROLLOVER WAS ADEQUATELY PLEADED

79 As in EA Apartments, the defendants’ case regarding misrepresentation
is “obscured by extremely poor pleading” (EA Apartments at [1]). The only
positive representation of fact pleaded by the defendants for the purpose of
establishing an actionable misrepresentation is the Rental Amount
Representation, ie, that the total rental amount in the 2015 Rental Agreement
was Fuji Xerox’s recommended retail price or was a reasonable price offered
by Fuji Xerox to all its customers (see [59] above). Nowhere in the defendants’
pleadings did they state that the non-disclosure itself constituted a false
representation of fact, nor did the defendants explain how the non-disclosure
rendered the Rental Amount Representation false. Therefore, the non-disclosure

of the rollover was not adequately and correctly pleaded by the defendants.

80 During his oral submissions, the defendants’ counsel sought to argue
that the non-disclosure of the rollover was adequately pleaded because
paras 11(ii1)—11(v) of the Defence and Counterclaim refer to Fuji Xerox’s
“undisclosed unethical practice of [r]ollovers”. The defendants’ counsel

submitted that when paras 11(iii)-11(v) are read together with para 7 of the

136 Transcript (21 April 2021), p 85 at lines 23-31, p 86 at lines 10-13 and p 87 at lines
5-11.
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Defence and Counterclaim, it is clear that the defendants were alleging
misrepresentation by non-disclosure.’” However, I disagree. Based on the
structure of the Defence and Counterclaim, the three representations which the
defendants seek to rely on are set out in para 7. Paragraph 11, below the heading
“The 2015 Representations were False”, addresses the falsity of the
representations pleaded in para 7.3 Thus, in my view, the defendants have
failed to properly plead that the non-disclosure of the rollover itself constituted
a false representation of fact, and if so, what exactly that representation was.
Further, for the reasons explained at [65]—[71] above, the non-disclosure did not

render the pleaded Rental Amount Representation false.

81 On 5 July 2021, I granted the defendants leave to file further
submissions on the sufficiency of their pleadings with regard to
misrepresentation by non-disclosure after the parties had completed their oral
submissions. In their further submissions, the defendants relied on the Court of
Appeal’s decision in Liberty Sky Investments Ltd v Aesthetic Medical Partners
Pte Ltd and other appeals and another matter [2020] 1 SLR 606 (“Liberty Sky
Investments™). In Liberty Sky Investments at [16], the Court of Appeal observed
that “[t]he entire spirit underlying the regime of pleadings is that each party is
aware of the respective arguments against it and that neither is therefore taken
by surprise”. As the defendant’s failure to plead the bars to rescission did not
result in the plaintiff being taken by surprise, the Court of Appeal held that the
defendant was not precluded from arguing that rescission should be refused
because of the impossibility of restitutio in integrum (see Liberty Sky

Investments at [14]-[16]). In the present case, the defendants contend that their

137 Transcript (30 June 2021), p 42 at lines 29-32, p 43 at lines 1-18 and p 52 at lines 26—
27.

138 DDC at para 11.

38

Version No 1: 17 Aug 2021 (13:06 hrs)



Fuji Xerox Singapore Pte Ltd v Mazzy Creations Pte Ltd [2021] SGHC 193

failure to plead that the non-disclosure of the rollover was a false representation
of fact did not take the plaintiff by surprise. The defendants argue that para 7(1)
of their Defence and Counterclaim dealt specifically with the total rental amount
stated in the 2015 Rental Agreement, while para 11 pleaded the concealment of

the rollover within that total rental amount.!3

82 As the Court of Appeal observed in Liberty Sky Investments at [14], “[a]
balance has to be struck between, on the one hand, instilling procedural
discipline in civil litigation and, on the other, permitting parties to present the
substantive merits of their case notwithstanding a procedural irregularity”.
Imperfections in a party’s pleadings should not, in and of themselves, preclude
the court from giving due consideration to the merits of that party’s arguments.
However, where a party’s failure to adequately plead the particulars of his claim
or defence causes the other party to suffer prejudice, the court must take that
prejudice into account as a matter of fairness. As [ have explained at [54] above,
pleadings are important in giving the other party fair notice of the case which
has to be met. In cases where misrepresentation is alleged, the importance of
proper pleadings is underscored by O 18 r 12(1)(a) of the Rules of Court. Given
the seriousness of the allegation of fraudulent misrepresentation, it is especially
important for a party making such an allegation to clearly particularise the
misrepresentation(s) on which he seeks to rely, so that the other party is able to

address these allegations head-on.

83 I am, therefore, unable to accept the defendants’ further submissions on
the sufficiency of their pleadings. I am of the view that the defendants’ failure
to plead the non-disclosure of the rollover as an actionable misrepresentation

caused prejudice to the plaintiff as it was not adequately informed of the case it

139 Defendants’ Supplementary Submissions at paras 5-7.
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had to meet during the trial. In the plaintiff’s Reply and Defence to
Counterclaim, its pleadings were directed at addressing the three representations
pleaded by the defendants at para 7 of their Defence and Counterclaim, and did
not deal with the non-disclosure of the rollover as a separate
misrepresentation.’# Similarly, the plaintiff’s opening statement expressly
focused on “the representations alleged in para 7” of the Defence and
Counterclaim.'#! Paragraph 7 of the Defence and Counterclaim makes no
mention of the non-disclosure of the rollover. It was only at the trial that it
became apparent that the main thrust of the defendants’ case is
misrepresentation by non-disclosure of the rollover. Therefore, during the trial,
the plaintiff’s counsel had no choice but to deal with the defendants’ allegation
of misrepresentation by non-disclosure as best as he could notwithstanding the
significant shift in the emphasis of the defendants’ case. In these circumstances,
the defendants’ failure to clearly particularise the alleged misrepresentation by
non-disclosure, on which they now seek to rely, has prejudiced the plaintiff’s

preparation of its case.

84 In any event, even if the non-disclosure of the rollover had been
adequately pleaded by the defendants, I am of the view that the non-disclosure
of the rollover could not have amounted to an actionable misrepresentation in

the circumstances of this case. I shall now deal with this issue.

140 PRDC at paras 6 and 9(e).

141 Plaintiff’s Opening Statement at para 14.
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I WHETHER THE NON-DISCLOSURE OF THE ROLLOVER COULD AMOUNT TO AN
ACTIONABLE MISREPRESENTATION

85 As I have explained at [52] above, silence will generally only amount to

a representation where the representor was under a positive duty of disclosure

arising from the parties’ relationship or from the circumstances.

86 The defendants assert that Fuji Xerox had a positive duty to “clearly”
inform the defendants that the upgrading of their photocopier under the 2015
Rental Agreement would result in a premature termination under the 2012
Rental Agreement and that Fuji Xerox intended to impose penalties for
premature termination (in the form of a rollover). According to the defendants,
Fuji Xerox’s silence on the rollover amounted to a wilful suppression of
material facts because Fuji Xerox and/or Mr Lim knew: (a) that IRAS required
rollovers to be excluded from any claims under the PIC Scheme;“? (b) that
Mazzy Creations would be making claims under the PIC Scheme;!** and (c) that
the total rental amount under the 2015 Rental Agreement contained a substantial
rollover (amounting to one-third of the total rental amount),'* which was
concealed on the face of the 2015 Rental Agreement.s The defendants also rely
on the fact that the upgrade was initiated by Fuji Xerox and on Mr Lim’s
statement that the 2015 Rental Agreement would “supersede” the 2012 Rental
Agreement (which I shall deal with at [110]-[113] below).!# On this basis, the
defendants submit that the non-disclosure of the rollover in the 2015 Rental

Agreement gave the false and misleading impression that Mazzy Creations was

142 AB, Vol 1 at pp 3—4; Transcript (20 April 2021), p 77 at lines 27-32.
143 Transcript (20 April 2021), p 48 at lines 27-29.

144 DRS at paras 2.4 and 19.

145 DWS at paras 4546 and 55.

146 DWS at para 33.2.
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paying “reasonable rental charges”,'¥’ or at least “open market value”,# under

the 2015 Rental Agreement.

87 I am unable to accept the defendants’ submissions. In my view, Fuji
Xerox and Mr Lim were not under a positive duty to disclose the rollover to the

defendants. I shall now explain my decision.

(a) Differences between a rental agreement and a hire purchase agreement or
sale agreement

88 First, it is important to appreciate the differences between a rental
agreement and a hire purchase agreement or sale agreement. In a rental
agreement like in this case, is it important for the hiree, Mazzy Creations, to
know the retail price of the “Color 10001 Press” photocopier and the amount of
the rollover from the 2012 Rental Agreement? The defendants argue that this

information had to be disclosed to Ms Chua.

89 This explains why the defendants’ counsel, in the course of the cross-
examination of Mr Lim, asked Mr Lim whether he had told Ms Chua the retail
price of the new “Color 1000i Press” photocopier leased to Mazzy Creations
under the 2015 Rental Agreement. Mr Lim replied that he did not as the 2015
Rental Agreement was a leasing or rental agreement and he only informed
Ms Chua of the monthly period payment and the minimum period of the lease.!#

The defendants’ counsel also asked Ms Toh whether it was the policy of Fuji

147 DWS at para 47.
148 DWS at paras 56-57.
149 Transcript (20 April 2021), p 23 at lines 10-28.
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Xerox to disclose the price of the “Color 10001 Press” photocopier to Ms Chua

and she answered in the negative.!s

90 It is significant to know the differences and implications of a rental
agreement and compare them to a hire purchase agreement or sale agreement.
The 2015 Rental Agreement is a rental agreement and not a hire purchase
agreement or sale agreement of the “Color 10001 Press” photocopier. In a rental
agreement, Fuji Xerox owns the photocopier, while in a hire purchase or sale
agreement, Mazzy Creations would be the owner when the photocopier was
fully paid for. This is a significant and critical difference between the two types
of agreements. In a rental agreement, what is of key importance is not the retail
price of the photocopier, but the monthly period payments and the minimum
period of the lease as this information matters the most to the hiree. Hence, it
was not important for the defendants’ counsel to ask Mr Lim whether he had
told Ms Chua the retail price of the “Color 10001 Press” photocopier leased to
Mazzy Creations under the 2015 Rental Agreement. During the oral closing
submissions, the defendants’ counsel eventually agreed with the court that the
retail price of the “Color 10001 Press” photocopier would not be relevant to
Ms Chua for the purpose of the 2015 Rental Agreement.'s' For similar reasons,
the rollover from the 2012 Rental Agreement may not be important if the
monthly period payment for the new photocopier remains the same or lower. If
the monthly period payment was higher, Mazzy Creations might not want to
upgrade the photocopier under the 2015 Rental Agreement. Therefore, in a
rental agreement, the focus of a hiree, such as Mazzy Creations, is on the
monthly period payments and the minimum period of the lease. Nothing else

really matters.

150 Transcript (21 April 2021), p 38 at lines 5-11.
151 Transcript (30 June 2021), p 48 at lines 7-24.
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91 In this case, Ms Chua acknowledged that the terms of the 2015 Rental
Agreement were very reasonable as the monthly period payments were the same
as the monthly period payments under the 2012 Rental Agreement; no initial
payment was required; and Mazzy Creations would receive the benefit of an
upgraded and new photocopier. Therefore, I cannot accept Ms Chua’s assertion
that Mazzy Creations would not have entered into the 2015 Rental Agreement
if Mr Lim had informed her of the rollover. Fuji Xerox would not have offered

Ms Chua a better deal even if it had disclosed the rollover to her.

92 For the same reasons, I am unable to accept the defendants’ submission
that it would have made “no commercial sense” for any customer to have agreed
to prematurely “upgrade” the existing 2012 Rental Agreement to the 2015
Rental Agreement if he had known that he would have to return the older
photocopier and still pay the period payments for the balance of the minimum
period under the 2012 Rental Agreement, while also paying the period payments
for a new photocopier under the 2015 Rental Agreement.'s? In my view, this is
an inaccurate understanding of the 2015 Rental Agreement. As I have explained
at [65]-[67] above, notwithstanding the rollover, the defendants effectively
received the benefit of a new and upgraded model at no additional charge under
the 2015 Rental Agreement (as the monthly period payments remained the same
and no initial payment was required). Moreover, the total rental amount under
the 2015 Rental Agreement was $80,000 lower than that under the 2012 Rental
Agreement over the same 60-month minimum period of the lease. In fact, it
made commercial sense to any reasonable hiree who was interested to upgrade
his colour photocopier to take up the 2015 Rental Agreement. Ms Chua knew
this as she acknowledged that the total rental amount in the 2015 Rental

152 DWS at paras 2, 33.3 and 54.
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Agreement was very reasonable (see [66] above). Therefore, contrary to what
the defendants suggest, this was not a situation where Fuji Xerox was earning
“double-income” on a single machine while dealing the defendants a “double-
blow” by making them continue to pay rental charges for a machine that they

could no longer use.'s3

93 For the above reasons, the terms of the 2015 Rental Agreement were
clearly and undisputedly advantageous to Mazzy Creations. In fact, Fuji Xerox
did not earn “double income” on the old “Color 1000 Press” photocopier. After
Fuji Xerox re-leased the old “Color 1000 Press” photocopier to Unique Colour
Separation, it offered its net earnings of $36,202 to Mazzy Creations out of
goodwill in October 2017, provided that the defendants settled their accounts
with Fuji Xerox.'* I acknowledge, however, that this sum was only offered by
Fuji Xerox after Ms Chua complained that the rollover was not disclosed to her

when Mazzy Creations signed the 2015 Rental Agreement.

94 In my view, Fuji Xerox was not obliged to disclose the retail price of the
new “Color 10001 Press” photocopier, the rollover from the 2012 Rental
Agreement, the huge discount given to Mazzy Creations under the 2015 Rental
Agreement, Fuji Xerox’s internal rental pricing practice or strategy, Fuji
Xerox’s profit margins, the interest rate breakdown, ef cetera. This information
was part of a rental pricing strategy which was confidential to Fuji Xerox and
the defendants’ counsel accepted during his oral submissions that Fuji Xerox’s
pricing strategy did not have to be revealed to the defendants.'”> As I have

explained at [88]-[90] above, the 2015 Rental Agreement is a rental agreement

153 DWS at para 25.1; DRS at para 46.
154 AB, Vol 2 at p 513.
153 Transcript (30 June 2021), p 52 at lines 3-5.

45

Version No 1: 17 Aug 2021 (13:06 hrs)



Fuji Xerox Singapore Pte Ltd v Mazzy Creations Pte Ltd [2021] SGHC 193

and this information would not be relevant to the defendants. More importantly,
Fuji Xerox did not have a duty nor an obligation to disclose this information to

the defendants.

(b) The circumstances did not give rise to a positive duty to disclose the rollover

95 Having regard to how a reasonable hiree would view Mr Lim’s silence
in the circumstances, I agree with Fuji Xerox’s argument that the 2015
Agreements were an arm’s length transaction entered into between two
independent business entities. The law does not oblige parties dealing at arm’s
length to disclose to each other everything including facts that are detrimental
to their bargaining position (EA Apartments at [31]). Notwithstanding the
arguments made by the defendants, I am of the view that neither Mr Lim nor
Fuji Xerox was under a positive duty to disclose the rollover to the defendants.
It must be underscored that fundamentally the 2015 Rental Agreement is a rental
agreement. Further, using the examples cited in Loh Sze Ti Terence Peter v Gay
Choon Ing [2008] SGHC 31 at [77], the relationship between the defendants
and Fuji Xerox in the present case is far from analogous to contracts uberrimae
fidei (utmost good faith), nor is there any existing fiduciary or similar
relationship between Fuji Xerox and the defendants which might impose an

obligation of disclosure.

96 When viewed in context, the non-disclosure of the rollover did not
amount to a representation that the 2015 Rental Agreement did not contain any
rollovers, nor did it render Mr Lim’s other statements regarding the initial
payment and monthly period payments payable under the 2015 Rental
Agreement false. Further, in my view, the non-disclosure of the rollover alone
could not amount to wilful suppression or concealment of the rollover. Mr Lim

had testified that he was unaware of the amount of the rollover in the 2015
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Rental Agreement (see [76] above).'s¢ Hence, he could not have actively or
wilfully suppressed any information about the amount of the rollover from the
defendants when he made his proposals to Ms Chua regarding the 2015 Rental
Agreement. Therefore, in the circumstances, the non-disclosure of the rollover

did not constitute a misrepresentation.

97 This finding is buttressed by the fact that Alliance Trust had assisted
Mazzy Creations with the submission of its PIC Claims to IRAS in 2012 (see
[10] above). It would, therefore, have been clear to the defendants that it was
the role of the consultants like Alliance Trust, and not Fuji Xerox, to advise the
defendants on possible issues relating to Mazzy Creations’ PIC Claims. Alliance
Trust did not provide any consultancy services to Mazzy Creations in relation
to its PIC Claims in respect of the 2015 Agreements (see [17] above). It was
Ms Chua’s choice not to seek Alliance Trust’s advice in relation to the 2015
Agreements and this had nothing to do with Fuji Xerox. As Mr Lim explained,
he informed the defendants in 2012 that they might wish to consult Alliance
Trust in relation to Mazzy Creations’ PIC Claims, but he did not see a need to
suggest this again in 2015 as a business relationship had already been
established between the defendants and Alliance Trust by this time.!s” Hence,
the fact that Alliance Trust did not assist the defendants with Mazzy Creations’
PIC Claims in 2015 would not have imposed a positive duty on Fuji Xerox to

disclose the rollover from the 2012 Rental Agreement.

156 Transcript (20 April 2021), p 58 at lines 14-26.
157 Transcript (20 April 2021), p 75 at lines 7-14 and 24-32.
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(c) Implication of Fuji Xerox’s internal e-mail to its staff about the PIC Scheme

98 The defendants place great emphasis on an internal e-mail dated
28 January 2015 which was sent by Ms Gladys Toh Joo Peng, Fuji Xerox’s
general manager for finance management and operations, to its customer
account managers (including Mr Lim).'s® In this e-mail, Fuji Xerox’s sales
representatives were instructed to go through IRAS’s guidelines on the PIC
Scheme for vendors in detail. In particular, their attention was drawn to the
penalties that would be imposed in respect of abusive PIC Scheme
arrangements, such as those which resulted in the payment of an amount for
goods or services that exceeded the open market value of those goods or services
without a bona fide commercial reason. The customer account managers were
urged to “exercise great care in [their] sales engagement with the customers”
and were told that the preparation of any PIC Scheme submissions on behalf of
customers was strictly disallowed.'® The defendants submit that this e-mail
shows that Fuji Xerox and Mr Lim knew that rollovers were “prohibited” under
IRAS’s PIC Scheme criteria.!®® Further, the defendants submit that this e-mail
shows that the Rental Amount Representation involved the wilful suppression

or concealment of the rollover.!¢!

99 I cannot agree with the defendants’ submissions. On the contrary, the e-
mail further supports my finding that it was not the role of Fuji Xerox or its
customer account managers to advise the defendants on the submission of

Mazzy Creations’ PIC Claims. The e-mail buttresses Mr Lim’s testimony that

158 AB, Vol 1 at p 3; Transcript (21 April 2021), p 57 at lines 17-23.
159 AB, Vol 1 at p 3.

160 DWS at para 37.

161 DRS at para 24.
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he did not advise Ms Chua on how to go about making Mazzy Creations’ PIC

Claims as he was prohibited from doing so by Fuji Xerox’s internal policy.

(d) Developments in Fuji Xerox’s internal policies after the 2015 Agreements

100  Contrary to what the defendants’ submissions suggest,' the fact that the
current version of Fuji Xerox’s Rental Agreement form specifically states the
amount of any rollover does not show that Fuji Xerox was under a duty to
disclose this information to its customers at the time the 2015 Rental Agreement
was entered into. Fuji Xerox started using this new Rental Agreement form only
in December 2018. The defendants also assert that the Fujifilm internal
investigation report “noted [Fuji Xerox’s] unethical practi[c]e of rollover of
liabilities”.'s> However, as 1 have noted at [23] above, what this report
highlighted was the inappropriateness of contract rollovers as an accounting
practice. During the trial, Mr Lim explained that the changes in Fuji Xerox’s
Rental Agreement form likely had nothing to do with the Fujifilm internal
investigation report, which dealt with an “accounting irregularity”.'s* Similarly,
Ms Toh opined that the new Rental Agreement form was not introduced as a
result of the Fujifilm internal investigation report, which instead highlighted an
“accounting irregularity” in the practices adopted in New Zealand and Australia
which arose from the fact that the same item of revenue was being recognised

twice in two financial years as a result of the rollovers.!6s

101  Be that as it may, I am glad that Fuji Xerox’s new Rental Agreement

form now discloses the rollover sum as this will avert similar misunderstandings

162 DWS at paras 25.3 and 27.

163 Defendants” Opening Statement at para 8; DWS at paras 38—40.

164 Transcript (21 April 2021), p 18 at lines 7-12.

165 Transcript (21 April 2021), p 25 at lines 13—15 and p 84 at lines 13-20.

49

Version No 1: 17 Aug 2021 (13:06 hrs)



Fuji Xerox Singapore Pte Ltd v Mazzy Creations Pte Ltd [2021] SGHC 193

with hirees in the future. It is true that, as the defendants’ counsel argued, this
dispute between Fuji Xerox and the defendants regarding the rollover would
have been avoided if the new Rental Agreement form had been used for the
2015 Rental Agreement.'®® However, that is not sufficient to show that Fuji
Xerox was under a positive duty to disclose the rollover to the defendants at the

time the 2015 Rental Agreement was entered into.

102 I, therefore, find that the defendants have failed to plead or establish an
actionable misrepresentation in respect of the non-disclosure of the rollover. In
fact, there was no misrepresentation by Fuji Xerox or Mr Lim to Ms Chua when

Mazzy Creations signed the 2015 Rental Agreement.

(B)  THE PIC REPRESENTATION

103 As I have noted at [39] above, the PIC Representation was not pleaded
as one of the representations relied on by the defendants in para 7 of the Defence
and Counterclaim. Instead, it was alluded to in the section of the Defence and
Counterclaim on the “Past Dealings” between the defendants and Fuji Xerox!'s?
and in the section explaining why Mr Lim’s representations to Ms Chua were
false.'s® The paragraphs alluding to the PIC Representation were introduced as

part of an amendment to the Defence and Counterclaim.

104  The PIC Representation is deeply ambiguous and poorly pleaded. The
clearest statement of the content of this alleged representation in the Defence

and Counterclaim is as follows:!6

166 Transcript (30 June 2021), p 69 at lines 9-10.
167 DDC at para 3(iv).
168 DDC at para 11(x).
169 DDC at para 3(iv).
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. Plaintiffs (and/or Andrew [ie, Mr Lim]) assured the 1st
Defendants that part of the costs of the rental and/or service
charges can be recovered from IRAS Productivity & Innovation
Credit Scheme ...

105  Fuji Xerox denies that the PIC Representation was made to the
defendants.'” According to Mr Lim, he merely mentioned briefly to Ms Chua
the general information on IRAS’s criteria for claims under the PIC Scheme,
which could be found on the IRAS website.!”! Mr Lim explained that it was not
his job to go through specific criteria relating to rollovers and early termination

penalties with customers.!”? Instead, it was the role of consultants like Alliance

Trust to guide customers in making their claims under the PIC Scheme.!”

106  The defendants’ case regarding the PIC Representation is a non-starter
because the PIC Representation made by Mr Lim was not false. The defendants
argue that the PIC Representation was false because IRAS does not permit
claims to be made under the PIC Scheme in respect of any invoice amount that
includes a rollover."” However, as I have explained at [16] above, IRAS’s
policy is simply that the amount claimed under the PIC Scheme must exclude
any rollovers. IRAS’s guidelines state that, where the amount paid under a lease
agreement includes rollover lease payments from a previous lease agreement:'’s
The expenditure claimable under PIC must exclude the amount

of outstanding lease payments under the previous lease
agreement.

170 PWS at para 39.

17 ALBC at paras 5-6; Transcript (20 April 2021), p 68 at lines 7—12.
172 Transcript (20 April 2021), p 53 at lines 31-32 and p 54 at lines 1-3.
173 Transcript (20 April 2021), p 70 at lines 21-23.

174 DDC at para 11(x).

175 ACTJ at p 207.
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107  Thus, as Ms Chua acknowledged during her cross-examination, the
inclusion of a rollover within the total rental amount stated in the 2015 Rental
Agreement would not automatically preclude Mazzy Creations from claiming a
cash payout under the PIC Scheme in respect of the entire rental amount. Mazzy
Creations would still be able to make a claim in respect of the total rental amount

less the amount of the rollover:17

Q: Ms Chua, may I refer you to your affidavit? Plaintiff’s
bundles of — volume 2, bundle of affidavits.

A: Yes?

Q: At page 206.

A: Yes?

Q: I believe this is from the IRAS website setting out some
of the criterias [sic] for PIC claims. And in particular, I
wish to bring your attention to page 206, the column
right below that say:

[Reads] “Fees (penalty) incurred by customer for early
termination...where the new the new [sic] purchase /
lease price includes early termination fee”

And the next column says:

[Reads] “What you spent to purchase or lease the PIC IT
and Automation Equipment minus any fees...”

Means you can still claim, but you must minus off the
fees?

A: Yes.

Q: Correct? And the next page, page 207, the next example
given:

[Reads] “Lease agreements with rollover lease payments
from a previous lease arrangement”

And what you can claim — so its [sic] says that:

[Reads] “The expenditure claimable under PIC must
exclude the amount of outstanding lease payments
under the previous lease agreement”

176 Transcript (22 April 2021), p 51 at lines 11-32 and p 52 at lines 1-10; PRS at para 28.
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A: Yes.

Q: And you agree with that. So I'm saying that these two
criterias [sic] does not say that the moment there is
rollover, you cannot claim for the entire amount. You
can claim for the amount less the rollover amount. Is
that correct?

A: Understand.

Court: Sorry, Ms Chua, what did you say?
Witness: I said [ understand.

Court: Do you agree?

Witness: Ah, yes.

108  The PIC Representation (as pleaded by the defendants) was that part of
the costs of the rental and service charges under the 2015 Agreements could be
claimed under the PIC Scheme. Thus, the PIC Representation was simply not
false. In any event, I agree with Fuji Xerox’s submission that the success of
Mazzy Creations’ PIC Claims would depend on Mazzy Creations’ own
eligibility. Mr Lim was in no position to know whether Mazzy Creations would
satisfy the qualifying criteria or whether it had exhausted its cash payouts under
the PIC Scheme for the year,!”” which were capped at a maximum of $100,000
(see [16] above). Indeed, Ms Chua agreed that the reasonable understanding of
the alleged PIC Representation (if it was in fact made) was that Mazzy
Creations’ ability to make a successful claim under the PIC Scheme was subject

to it satisfying the qualifying criteria laid down by IRAS:!7

Q: So my question again I repeat: When he [ie, Mr Lim] told
you that the 2015 agreement would be eligible for PIC,
won'’t it be a reasonable inference that it’s subject to you
satisfying the criteria? It’s very simple.

177 PWS at para 40; PRS at para 23.
178 Transcript (21 April 2021), p 130 at lines 17-20.
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A: Yes.

109  In these circumstances, I find that the defendants have failed to prove
that the PIC Representation, as pleaded by the defendants, was made by Mr Lim

or that it was a false representation of fact.

©) REPRESENTATION THAT THE 2012 RENTAL AGREEMENT WAS “SUPERSEDED”
BY THE 2015 RENTAL AGREEMENT
110 For completeness, I shall also briefly address one further representation
which Mr Lim admitted making to Ms Chua: namely, that the 2015 Rental
Agreement would “supersede” the 2012 Rental Agreement.'” Ms Chua
interpreted this statement to mean that the 2012 Rental Agreement was “null
and void”'* and “cancelled”, and that Mazzy Creations no longer needed to pay
Fuji Xerox the period payments for each remaining months of the 60-month
minimum period under the 2012 Rental Agreement.'s' On this basis, the
defendants submit that this statement gave Ms Chua “an impression that there
would be no liability rollover from the 2012 [Rental] Agreement”.'$2 However,
Ms Chua admitted that Mr Lim did not explicitly tell her that Mazzy Creations
was no longer required to pay Fuji Xerox the remaining period payments under
the 2012 Rental Agreement.'s* Instead, she assumed that no unpaid period
payments from the 2012 Rental Agreement would be carried forward to the
2015 Rental Agreement.'® She did not seek clarification from Mr Lim on

whether Mazzy Creations would still be required to pay Fuji Xerox these

179 Transcript (20 April 2021), p 40 at lines 3—4.
180 Transcript (22 April 2021), p 53 at lines 26-28.

181 Transcript (21 April 2021), p 119 at lines 1-6; DWS at para 32.5.
182 DWS at para 30.2.
183 Transcript (21 April 2021), p 119 at lines 7-11, 24-25 and 27-32.

184 Transcript (22 April 2021), p 69 at lines 23-25.
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remaining period payments because she “trusted [Mr Lim] a lot”.'ss Thereafter,
she “never g[a]ve it a second thought™'*¢ and “never thought to clarify with

[Mr Lim]”.'s7

111  Mr Lim’s statement that the 2012 Rental Agreement was “superseded”
by the 2015 Rental Agreement was also not pleaded by the defendants in the
specific sense as understood by Ms Chua.!s8 Nor did the defendants show why
the statement was false in that specific sense, as they were required to do. This
statement was not pleaded at all by the defendants as one of the
misrepresentations on which they seek to rely, let alone pleaded with “utmost

particularity” (see [53]-[54] above).

112 Moreover, a statement of fact must be sufficiently unambiguous to
constitute a potentially actionable misrepresentation (see Hai Jiao 1306 Ltd and
others v Yaw Chee Siew [2020] 5 SLR 21 (“Hai Jiao”) at [443]). Like several
of the representations at issue in Hai Jiao, Mr Lim’s statement was simply too
vague to carry the meaning or significance that Ms Chua appears to have

attached to it (see Hai Jiao at [443]).

113 In view of the above, Mr Lim’s representation that the 2015 Rental
Agreement “superseded” the 2012 Rental Agreement is also not an actionable

misrepresentation.

185 Transcript (22 April 2021), p 96 at lines 20-27.
186 Transcript (21 April 2021), p 119 at line 16.

187 Transcript (22 April 2021), p 97 at lines 8-10.
188 Transcript (30 June 2021), p 8 at lines 19-23.
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Conclusion on misrepresentation

114 Therefore, I find that the defendants’ case on misrepresentation must
fail. The three representations that were pleaded as representations by the
defendants in their Defence and Counterclaim were factually correct and there
were no misrepresentations. Consequently, the defendants’ allegation in their
pleadings that Mr Lim made these misrepresentations fraudulently is also

completely unmeritorious.

115  The defendants’ primary argument at the trial and in their submissions
is that the non-disclosure of the rollover was a wilful suppression of important
and material facts which amounted to an actionable misrepresentation.
However, the defendants did not plead any positive representation of fact
allegedly made by this non-disclosure. The defendants have also not shown that
the non-disclosure of the rollover was an actionable misrepresentation. The PIC
Representation was also not clearly pleaded, and in any event did not amount to
a false representation of fact. As for Mr Lim’s statement that the 2015 Rental
Agreement would “supersede” the 2012 Rental Agreement, this representation
was not relied on by the defendants in their pleadings. In any event, the
defendants failed to plead the specific sense in which they understood this
statement and to show why the statement was false in that specific sense.
Furthermore, this statement was too vague to constitute an actionable

misrepresentation.

116  In view of these findings, it is not necessary for me to consider whether
the representations made by Fuji Xerox and/or MrLim induced Mazzy
Creations to enter into the 2015 Agreements or to submit its PIC Claims to
IRAS. However, with regard to the defendants’ allegation of fraud, I wish to

emphasise that cogent evidence is required before a court will be satisfied that
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fraud is established, in view of the serious implications of fraud (see [50]
above). To establish fraud, the defendants must prove that false representations
were made knowingly; without belief in their truth; or recklessly, with the
representor being careless whether they were true or false (Wee Chiaw Sek Anna
at [32], applying the UK House of Lords’ decision in Derry v Peek
(1889) 14 App Cas 337).'* The defendants must also show that Mr Lim did not
subjectively believe in the truth of his representations (Wee Chiaw Sek Anna at
[37]). In the present case, as in Zuraimi bin Mohamed Dahlan and another v
Zulkarnine B Hafiz and another [2020] SGHC 219 (“Zuraimi”), the defendants
have simply asserted in their pleadings that Mr Lim made the representations
fraudulently, without providing any particulars or facts to support or
substantiate their assertion of dishonesty (see Zuraimi at [33]). Even in their
submissions, the defendants merely made vague allusions to Fuji Xerox having
an “obvious” motive for suppressing or concealing the rollover, namely, so that
customers would agree to upgrade their machines before the expiry of their

existing rental agreements. %

117  The evidence clearly shows that there was no misrepresentation or fraud
on the part of Mr Lim and Fuji Xerox. Furthermore, there is no evidence that
Mr Lim had wilfully or deliberately concealed the rollover from the defendants;
that he had done so with the intention to mislead the defendants; or that he had
acted dishonestly or fraudulently in not disclosing the rollover.”' There is
simply insufficient evidence to support the defendants’ serious allegation of

fraud.

189 PWS at para 13(e).
190 DRS at paras 2.5, 5.3, 8 and 37.
191 PRS at para 21.
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118  Given my findings above, the defendants’ alternative counterclaim for
damages under s 2 of the Misrepresentation Act also fails. The Court of Appeal
in Tan Chin Seng and others v Raffles Town Club Pte Ltd [2003] 3 SLR(R) 307
explained that s 2(1) of the Misrepresentation Act (which provides for damages
for non-fraudulent misrepresentations) “only alters the law as to the reliefs to
be granted for a non-fraudulent misrepresentation but not as to what constitutes
an actionable misrepresentation” [emphasis added] (at [23]).'2 In my view, this
applies equally to s 2(2) of the Misrepresentation Act, which provides for
damages in lieu of rescission for non-fraudulent misrepresentations. Since the
defendants have failed to establish any actionable misrepresentations on the part
of Fuji Xerox, they are not entitled to relief under s 2 of the Misrepresentation

Act.

119  Consequently, I find that the defendants are not entitled to rescission of
the 2015 Agreements or damages for misrepresentation. Interestingly, the
defendants also appeared to have affirmed the 2015 Rental Agreement after
discovering that the total rental amount stated therein included a rollover from
the 2012 Rental Agreement.!® During the trial, Ms Chua admitted that she did
not attempt to return the “Color 10001 Press” photocopier rented by Mazzy
Creations from Fuji Xerox after finding out about the rollover in late 2016.1%
On the contrary, her intention at that time was to continue to use the
photocopier.'*s Indeed, the defendants continued to use the photocopier all the

way until January 2019." The defendants’ conduct demonstrated a “clear and

192 PWS at paras 43-45.

193 PWS at paras 56 and 60-61.

194 Transcript (22 April 2021), p 35 at lines 6-9.

195 Transcript (22 April 2021), p 35 at lines 19-20.

196 Transcript (22 April 2021), p 38 at lines 1-4; AB, Vol 1 at pp 145-175.
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unequivocal election to affirm” the 2015 Rental Agreement which was binding
upon them (see Strait Colonies Pteltd v SMRT Alpha Pte Ltd
[2018] 2 SLR 441 at [42]).

120  The defendants’ failure to establish any actionable misrepresentations
on the part of Fuji Xerox is also fatal to their counterclaim for any penalties that
IRAS may impose on Mazzy Creations. In any event, the quantum of these
penalties has yet to be determined. Although IRAS’s letter dated 21 August
2020 indicated IRAS’s intention to claw back all the cash payouts that Mazzy
Creations previously received under the PIC Scheme relating to the machines it
had rented from Fuji Xerox (amounting to $349,513.80) (see [20] above), this
sum of $349,513.80 includes cash payouts that were not claimed based on any
rollovers.”” In any event, any such penalties are a matter to be resolved between
the defendants and IRAS. As I have found at [85]-[102] and [106]-[109] above,
the non-disclosure of the rollover did not amount to an actionable
misrepresentation by Mr Lim or Fuji Xerox, and the PIC Representation (even

if made) was not false.

Mitigation of loss

121 The second contention raised by the defendants is that Fuji Xerox failed
to take reasonable steps to mitigate its losses. The defendants rely on the fact
that after Mazzy Creations and Fuji Xerox had entered into the 2015
Agreements, Fuji Xerox re-leased the “Color 1000 Press” photocopier (which
was previously rented to Mazzy Creations under the 2012 Rental Agreement)
to Unique Colour Separation, yet did not offer any credit note to Mazzy

Creations.

197 Transcript (22 April 2021), p 55 at lines 1-11.
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122 Inmy view, this argument is wholly misconceived. It is well established
that a plaintiff must take all reasonable steps to mitigate the loss it suffered as a
result of a defendant’s breach of contract, and cannot recover damages for any
loss which it could have avoided but failed to avoid due to its own unreasonable
action or inaction (see Alvin Nicholas Nathan v Raffles Assets (Singapore) Pte
Ltd [2016] 2 SLR 1056 at [17]). However, I am unable to accept the defendants’
assertion that Fuji Xerox failed to take reasonable steps to mitigate its losses.
Fuji Xerox’s claim against Mazzy Creations in the present Suit is for unpaid
sums due under the 2015 Agreements. The fact that Fuji Xerox re-leased a
photocopier previously rented to Mazzy Creations under the 20/2 Rental
Agreement is completely irrelevant to whether Fuji Xerox has mitigated the
losses it has suffered as a result of Mazzy Creations’ breach of its payment
obligations under the 2015 Agreements. Further, given that the “Color 1000
Press” photocopier was owned by Fuji Xerox and the 2012 Rental Agreement
had been superseded, I agree with Fuji Xerox’s argument that it was fully
entitled to re-lease this photocopier to Unique Colour Separation and did not
need to account to Mazzy Creations in respect of any amounts earned from this
re-leasing.'*® This was a rental agreement and the ownership of the “Color 1000
Press” photocopier in the 2012 Rental Agreement rested with Fuji Xerox who

was entitled to re-lease it to Unique Colour Separation.

Set-off of the charges for printing services provided by Mazzy Creations

123 It is undisputed that the charges payable to Mazzy Creations for the
printing services it provided to Fuji Xerox amounted to $93,109.26. However,
Fuji Xerox argues that it has already validly set off these charges against the

prior amounts owed to it by Mazzy Creations under the 2015 Rental Agreement

198 PRDC at para 9(c).
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via the issuance of credit notes to Mazzy Creations. Fuji Xerox contends that it
has exhibited detailed statements and the specific invoices from both Fuji Xerox

and Mazzy Creations which had been set off against each other.'”

124 On the other hand, the defendants contend that Fuji Xerox has failed to
sufficiently prove that a valid set-off was effected. The defendants emphasise
that Fuji Xerox pleaded in its Reply and Defence to Counterclaim that it had set
off these printing charges through the issuance of credit notes.2® However, Fuji
Xerox has merely made broad reference to credit notes being issued to the
defendants (see [31]-[32] and [44] above). The defendants put Fuji Xerox to
strict proof that this set-off was effected.?! According to the defendants, the
documentary evidence does not indicate that the alleged credit notes set-off was
effected by Fuji Xerox.2? In particular, the defendants rely on an e-mail from
Fuji Xerox to Ms Chua dated 27 October 2017 (the “October 2017 E-mail”), in
which Fuji Xerox informed Ms Chua that the issuance of a credit note to set off
the sum of $36,202 was “[c]ontingent on [Mazzy Creations] making expeditious
payment” of the outstanding sums due to Fuji Xerox.2”* The defendants submit
that this shows that no credit notes set-off had taken place as at 27 October
2017.2 The defendants further submit that they asked Fuji Xerox’s counsel to
produce copies of these credit notes after the trial, but Fuji Xerox refused to do

so on the ground that the credit notes were an “internal credit memo™.205

199 Plaintiff’s Opening Statement at para 33; PWS at paras 63, 65, 66 and 69(a)(i).
200 DRS at para 42.

201 Transcript (22 April 2021), p 27 at lines 16-30.

202 DWS at paras 64—73.

203 AB, Vol 2 at pp 512-513.

204 DWS at para 63; DRS at paras 42-44.

205 DWS at para 69.
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125  In my view, Fuji Xerox has adduced sufficient evidence to prove, on a
balance of probabilities, that $83,950.06 of these charges have been validly set
off against the prior amounts owed to it by Mazzy Creations. Fuji Xerox
produced statements showing that it had set off Mazzy Creations’ invoices
amounting to $83,950.06 against the $93,109.26 it owed to Mazzy Creations for
printing services.2¢ Even though Fuji Xerox did not produce physical credit
notes, it admitted statements of account that show that its invoices were set off
against Mazzy Creations’ invoices.2” Further, these statements were supported
by copies of Fuji Xerox’s specific invoices that had been set off against Mazzy
Creations’ invoices, and which are not part of Fuji Xerox’s claim against the
defendants in these proceedings.?® It is important that when Ms Chua was
questioned on these statements, she agreed that they showed that Fuji Xerox had
in fact validly set off these invoices against the printing charges owed to Mazzy

Creations:2®

Q: Do you agree that the table ... shown in these four pages
would actually show the set offs of Xerox’s invoices
against Mazzy’s invoices? Do you agree?

A: Yes.

126  The existence of this practice of setting off Fuji Xerox’s invoices against
Mazzy Creations’ invoices is further corroborated by Ms Chua’s letter to IRAS
in March 2018, which referred to “a contra arrangement with Fuji Xerox in

settlement of [Mazzy Creations’] lease agreement” .21

206 AB, Vol 1 at pp 209-213.

207 AB, Vol 1 at pp 209-213.

208 AB, Vol 1 at pp 214-231; PWS at para 66(b).
209 Transcript (22 April 2021), p 35 at lines 1-4.
210 AB, Vol 6 at pp 1595-1596; PWS at para 66(c).
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127  The October 2017 E-mail does not support the defendants’ submission.
The sum of $36,202 referred to in the October 2017 E-mail represented the “net
gain” to Fuji Xerox arising from its re-leasing of the “Color 1000 Press”
photocopier (which it had rented to Mazzy Creations under the 2012 Rental
Agreement) to Unique Colour Separation. The return of this sum to Mazzy
Creations was offered “in consideration of the long term acquaintance and
goodwill” between the defendants and Fuji Xerox.?!! Fuji Xerox further stated
in the same e-mail that the credit note for the $36,202 would be set off against
the amount owing to Fuji Xerox contingent on Mazzy Creations and
Scanagraphic “making expeditious payment” of outstanding amounts owing to
Fuji Xerox.?'> Thus, this had nothing to do with the printing charges of
$93,109.26 payable to Mazzy Creations. Therefore, the October 2017 E-mail
does not show that the setting off of the printing charges was contingent on
Mazzy Creations making payment of the outstanding sums due to Fuji Xerox as

at 27 October 2017.

128  After setting off the sum of $83,950.06 against Mazzy Creations’

counterclaim for printing charges, the balance owed to Mazzy Creations by Fuji

Xerox is $9,159.20.213

Liability of Ms Chua and Mr Chua under the Guarantee

129  On the date that Mazzy Creations entered into the 2015 Agreements with
Fuji Xerox, Ms Chua and Mr Chua also executed a Guarantee in favour of Fuji
Xerox to guarantee the payment of all sums due from Mazzy Creations under

the 2015 Agreements (see [15] above). Hence, Ms Chua and Mr Chua are jointly

211 AB, Vol 2 at p 513.
212 AB, Vol 2 at p 513.
213 PWS at para 65.
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and severally liable to Fuji Xerox under the Guarantee as guarantors for the
outstanding sums payable by Mazzy Creations. This was not disputed by the

defendants.

Conclusion

130 I make the following findings:

(a) Of the three representations expressly pleaded by the defendants,
none of them are false representations of fact. In particular, the Rental
Amount Representation is factually accurate and not misleading in any

way.

(b) The non-disclosure of the rollover was not adequately and
unequivocally pleaded by the defendants as a misrepresentation. In any
event, the non-disclosure of the rollover could not amount to an

actionable misrepresentation in the circumstances of this case.

(c) Even if the PIC Representation, as alleged by the defendants,
was made by Mr Lim to Ms Chua, it was not a false representation of

fact.

(d) Mr Lim’s statement that the 2015 Rental Agreement would
“supersede” the 2012 Rental Agreement was not adequately pleaded. In
any event, this statement was too vague to constitute an actionable

misrepresentation.

(e) Fuji Xerox had not failed to mitigate its losses arising from the
defendants’ non-payment of the unpaid sums due under the 2015

Agreements.
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131  Fuji Xerox had validly set off a sum of $83,950.06 against the charges

amounting to $93,109.26 which it owed Mazzy Creations for printing services.

132 For the above reasons, I allow Fuji Xerox’s claim against the defendants

for $544,345.49, as follows:214

(a) all the wunpaid amounts under the 2015 Agreements,
ie, $488,101.69 in total (comprising $465,892.98 due under the 2015
Rental Agreement, $20,784.07 due under the 2015 Service Agreement,
and $1,424.64 due under the 2015 Rental and Service Agreement);

(b) the sum of $909.50 for goods sold and delivered to Mazzy

Creations;
(©) late payment interest of $64,493.50 (as at 2 January 2019); and

(d) less the outstanding printing charges of $9,159.20 owed to
Mazzy Creations, which should be set off against the sum due under the

2015 Rental Agreement.

133 Tallow Mazzy Creations’ counterclaim for printing services rendered to
Fuji Xerox amounting to $93,109.26. I accept that Fuji Xerox had set off a sum
of $83,950.06 against the amount owed by Mazzy Creations. Thus, Mazzy
Creations is entitled to the balance of $9,159.20. I dismiss Mazzy Creations’
defence of misrepresentation and its other counterclaims, ie, rescission of the
2015 Agreements, damages, and any penalties that IRAS may impose in relation

to Mazzy Creations’ erroneous claims under the PIC Scheme.

214 PWS at paras 69(a)(i)-69(a)(v).
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134 The default interest rate prescribed by para 77 of the Supreme Court
Practice Directions is 5.33% per annum. However, each of the 2015

Agreements stipulates a late payment interest rate:

(a) Under the 2015 Rental Agreement (cl 5.3) and the 2015 Service
Agreement (cl 7), a late payment interest rate of 15% per annum is
stipulated. This late payment interest rate is to be applied both before

and after judgment until the date of full payment of the amount due.>'s

(b) Under the 2015 Rental and Service Agreement (cl D), the
interest rate is 2% per month for invoices not paid within 30 days of the

invoice date.2!6

135 The defendants have not offered any reason for not applying these
contractually agreed interest rates in the present case. In these circumstances, |
award Fuji Xerox interest at the following rates, from the date of the writ

(ie, 7 June 2019) until the date of full payment:2”

(a) 15% per annum on the unpaid sums due under the 2015 Rental
Agreement (ie, $465,892.98 less Mazzy Creations’ counterclaim for the
sum of $9,159.20) and under the 2015 Service Agreement
(ie, $20,784.07); and

(b) 2% per month on the unpaid sum due under the 2015 Rental and
Service Agreement (ie, $1,424.64).

215 AB, Vol 1 at pp 6 and 8.
216 AB, Vol 1 atp 10.
217 PWS at paras 69(a)(vi) and 69(a)(vii).
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136 With regard to Fuji Xerox’s claim for the unpaid sum of $909.50 for
goods sold and delivered, I see no reason to depart from the default interest rate
of 5.33% per annum. Accordingly, interest is to be awarded at the rate of 5.33%
per annum on the sum of $909.50 from the date of the writ (ie, 7 June 2019)

until the date of judgment.'s

Costs

137  Fuji Xerox seeks costs against the defendants on an indemnity basis,?!?
based on cl 7.7 of the 2015 Rental Agreement and cl 10.4 of the 2015 Service
Agreement.? These clauses provide that the customer (here, Mazzy Creations)
shall be liable for all costs and expenses incurred by Fuji Xerox (including all
legal fees on a full indemnity basis) flowing from the customer’s breach of these
agreements.??! Accordingly, Fuji Xerox seeks costs of $20,000 for the general
care and conduct of the matter since 7 June 2019, $60,000 for the three days of
trial, $5,000 for the closing and reply submissions, and all reasonable

disbursements. These costs claims are all on an indemnity basis.??

138  During the parties’ oral submissions, the defendants’ counsel confirmed
that the defendants did not dispute that Fuji Xerox had pleaded its claim for
indemnity costs based on cl 7.7 of the 2015 Rental Agreement and cl 10.4 of the

218 PWS at para 69(a)(viii).
219 PSOC, p 27 at para (j) and p 28 at para (g); PWS at para 69(a)(ix).
220 PSOC, paras 11 and 18; PRS at para 41.

221 AB, Voll at p6 (2015 Rental Agreement); AB, Vol1l at p8 (2015 Service
Agreement).

222 PRS at para 42.
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2015 Service Agreement. They also did not dispute the quantum of indemnity

costs sought by Fuji Xerox.22

139 1, therefore, award costs to Fuji Xerox on an indemnity basis, to be

agreed or taxed.

Tan Siong Thye
Judge of the High Court

Chang Yen Ping [an (Averex Law Corporation) for the plaintiff;
Bernard Sahagar s/o Tanggavelu (Lee Bon Leong & Co) for the
defendants.

223 Transcript (30 June 2021), p 29 at lines 5-11.
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Annex A: 2015 Rental Agreement

RENTAL AGREEMENT FUJI Xerox i)

AgreementNo.:__ L 080 300 9b

This Agreement is made on ’ a/ © 3/ 205" between Fuji Xerox Singapore Pte Lid (*FXS") a company
incorporated in Singapore and having its office at 80 Anson Road #01-01 Fuji Xerox Towers Singapore 078907 AND
Customer Name:
MAZZY CREATIONS PTE LTD
Custamer's Bilfing Address: Tl 62707148
Blk 1092, Lower Delta Road, #03-10/13 Singapore 169203 FaxNor 62707748
Customer’'s Address for Installation (“Installation Premises™: Tel:

62707148
Blk 1092, Lower Delta Road, #03-10/13 Singapore 169203

(“Customer™)

FXS agrees to (a) rent to Customer, and Customer agrees to rent from FXS, the Equipment described in the schedule
("Schedule”) set forth below; (b} license to Customer, and Custarer agrees to license from FXS, the FXS Licensed Software
described In the Schedule; (¢) source for the benefit of Customer, and Customer agrees lo accept from FXS, the tangible
materials (“Non-FXS Software Materials"} for the Non-FXS Software described in the Schedule, and subject to the terms and
conditions found overieaf in this Agreement. Each item of Equipment, and FXS Licensed Software and Non-FXS Software

(collectively “Software”), and any and all materials comprising any part of the same, shall be referred to as an “ltem” and
collectively as “lfems”,

SCHEDULE
Equipment
Delivery/ Commencement Date: e I/a #/ 7015
FXS Equipment Seriat Number Instalfation Date . - 0
COLOR. 1000; PRESS PPy 90/03/301: Minimum Period: Q rmonths
{ clrooolPeby @ ) Payment Pericd: monthiy/-Srronthly from
Commencement Date
st
Rental/Fee Payment Day: l' day of every month/
Nan-FXS Equipment exenuthicd month
FIERY EX PRINT SERVER SCG4 540 20/03 /20, | RentaliFees
{ cloooTEFT @ ) Initial Payment: s¢ na 00
Software
Delivery! Period Payment: s$ 10,367
FXS Licensed Software Serial Number Installation Date
Final Payment: ss na
Non-FXS Software Amount payable upon execution
oftis A s 622,030
The Equipment and Software stated above arc strictly for use in Singapore only,

‘Amount Payable Upen Execution of This Agreement” serves to quantify the total liability of the Customer upon execution of the Agreement and Is
nota surm immediately payable but be progressively extinguished by the Cuslomer as set out in the Schedule.

SIGNED FOR AND ON BEHALF OF SIGNED FOR AND ONﬁHALF OF
FUJI XEROX SINGAPORE PTELTD THE CUSTOMER 5

FUJI XEROX SINGAPORE PTE LTD
Signed: PN Signed:
Name: ( \W Name: Ms A_Xice Chua

sseerennsverareienerssdfeesnrssasrenanssrrannny d
Tite: Jennifer Chin Title: MD

Manager
Order Management Customer Stamp;

Agreement Terms & Conditions overleaf.
RA (Sisnderd}— 0309 Rev 05

Fuji Xerox Singapore Pte Lid (Reg. No. 198500962E) 80 Anson Road #01-01 Fuji Xerox Towers Singapore 079507
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Page 2
Rental Agreement

% X &i\%! @J‘
. entzf ("Rantaf) of the Equipment and Ecence ("License”) of the FXS Licensed Software will start on the Commentement Date and continue for the Minimum Period set outin the Schedule,
“The Rental and the License will automalically renew and confinue after the Minimum Period, unless terminated by 2 montys® prior wiitlen notice expring on 3 date aflar the Mirimum Period,

2 Tthelglga‘tpuwnt may cFDxlléistnf FXS Equipment manufactured by FXS o its related companiss, and Non-FXS Equip f d by third parties. Lega! Etle in and to the Equipment shal
at alitimes remain i FXS.

21 Mo wamaniizs are given by FXS inrespectof the Mon-FXS Equipment. FXS shal, ifitls able to da sa, assign o Customer the benaft of any manufacturer’s or supplior's warranty thal it may
hold in relation lo the Hon-FXS Equi Any such assi shall be rescinded vpon fermination of this

3. FXS.itsrelatod companles of licensors {as the case may be) shall at all fimas remain the absoiule owness of all rights, 5t and inferest in the FXS Licensed Saftware. The Licanse ls non-
axchusive and non-{ransferable, and is solely for use in conjunction with the Equiy in which installation is first made by FXS. Without prejudice {o Clause 1 abeve, Customer will be bound
by Clauses 3.1 and 1.2 bebw, upon deivery of the FXS Licensed Software.

31 Cuslomer wilnotdo or allow any act or thing which is Ekely o jeopardise er Invaidate any of the InteZeciual property rights in of 1o the FXS Licensed Sofware and willncl copy, reproduce of in
any other way alter, modify, duplicate, reverse engincer, decompile of disassembie the FXS Licensed Software.

3.2 Cu[swmer wil comply with Lhe terms of any Fcense isued by the proprietor of any FXS Licensed Software (which may siiher be FXS of s related company of & feensor of FXS) for such

tware.

0 3

33 FXS does not wamani thal the FX§ Licepsed Software Is defect free or that its use will be unintenupled or emor free. The FXS Licansed Soltware has not been customised 1o mazt Customer's
requirements and Customer mustiteelf ensure that the Softwara meets its requirements.

34 Any televant third parly pioprielor shall at all imes remaln the abschute owner of 2/l ights, Btle and interest in any Nen-EXS Schware. FXS is not the Ecengor of 2ny Non-FXS Seftware and
does nol wament of represent that FXS is able 1o conler any rghts to use the Non-FXS Software. FXS sale obigationis o ssurce for and defver the Non-FXS Software Malerials to Customer,
Cnswmer:{‘iﬂ g;sua (hat any Foense required for use of any Non-FXS Softwareis secured and will comply with the terms of such feense. No warrantes ef representalicns are given by FXS in
respect of the Non-| e,

35 The Rental/Fees pald or payable by Customar do not entitle Customer ta upgrades or new versions of new releases to any of the Scftware,

4 Customer shall not assign its rights under this Agreement without FXS” prior writien consent. If consent is given, FXS may impose an administraive fee at FXS prevaiing standard rafes. FXS

may assign any or all of its rights andlor obfigations under this Agreement o a related company of FXS withoul prior consent of the Customer. [n the event of an assignment of any chiigations
by FXS, Customer shall accep! the performance by the relevant assignee in Eeu of the performance by £XS.

51 Customer undertakes 1o pay (a) the [nitial Payment; ) all Period Payments for the whole Minimum Period; and (c} the Final Paymont. The Initial Payment is payabke on o before the
Commencenent Date sel oul in the Schedule. Each Poriod Paymentis payable on the RentaliFee Payment Day throughaut the Minimum Period and thareatter if this Agreament coninuns,
1his Agreement terminates before the end of the Minimum Period, al Period Payments for the balance of the Minimum Period shall becoma due and payable immediately in accordance with
Clause 7.3, The FinalPayment Is payable logather with the last due Period Payment occuring dusing the Minimum Period, or in the event of early termination, immediately.

62  The Inital Payment, Final Paymant and the Perisd Paymens {coliectivaly “RentalFeos”) and all other amounts payable to FXS uader Ihis Agreement are cobectvely referred to as *FXS
Payments”. All FX$ Paymenls must be paid fo FXS free from any withholding, deduction, set off, seduction, defence, doferment and countarelaim, whether on account of taxes or olherwise.
The obligations of Cuslomer under this Agreement, and to g,ay the FXS Payments, are sbsohute and shaltnot be aifected by any matler, event or contingency whatsoever, whether such matter,
eventor conlingency resulis in the damage, destruction or loss of use of the items or any of them or cthenwise.

63  Customer agrees i pay al goods and services {ax and other taxes and charges that may arisa in clion with the and any P by this In the
evenl that Customes defaults in payment of the amount due under any invoica issucd by FXS {FXS' Invoice’) Customer shalf pay interest at the rale of 15% per annum (whick rate will apply
before as wel as after udgment) from the due date of the FXS' inveice until he date of fud payment of the amount due.

$4  Customer underlakes o comply with #s underakings and obfigations under any agracmens for malnienance and service made with FXS in relafon lo any ltem.

55  Customer wil bear the risk of loss, thel, destruction of or damage {5 each Item from e date of defvery of the said liem. Customer will insure and keep nsured each tam against loss, thef,
dostruction of or damage, FXS is entilled o al proceeds payable under such msurance and wil ppropriale the prececds towards payments due or becoming dua to FXS.

58  The Customer agrees thet the Equipment may nol be moved or relocated from the original instalation pesRion without the prics written consent of FXS. Further, the Customer aprees nol to
use, aliaw {he Equipment/ Services! Software o bie used or moved 1o a localion outside the temitory of Singapora.

. FXS warants that the FXS Equipment will be ree from dofects In materats, workmanship and instalation for a peried of 90 days from the date of instafation ((he ‘wamanty pesiod?).

6.1 Iwithin the wamanty period, FXS rectives written ndlice fiom the Customes of any breach of the said warranty, FXS shall, within a reasonable tme, repair or a ks option, replace he FXS Equipment
or sueh pans of £ 25 may be defactive, Provided always that the Customer has used and ma the FXS Equip | with the teeme of this Agraement and Previded the Customer is
ool in breach of any of the tamis of this AgreemenL

62  This wamanty wikl not apply where the defectis caused by any default or witivl or negEgent act of omission of e Customer, its employees, sevants of agents.

6.3  Saveas expiassly set forth above, FXS shall not be table 0 Cuslomer fer 2y bss or damage arisiag oul of or In coaneclion with any breach by FXS of this Agreement {nthuding any
warranty}, o7 in fod ncluding negligonce} or breach of stahutory duties, or arising oul of or in cornection wih the state, condition, use, applcation andior exploitation of any iler of any matter
whatsoever, save for death o personal injury rewlﬁn%ﬂom {he negligence of FXS. '

B4  Notwithstanding 2nything o the contrary heredn, FXS chall, in any svenl, not be Sable for any consequential or indirect loss or damage (inckiding without imitation bss of profits, foss of
business of loss of qondwil) arising out of or in connection with the matters oforesaid or any matier whalsoaver,

M

. This Agreement cannot be terminaled or cancefled except as exprassly sef forh i this Agreement.

7.1 Customer may cancel this Agreement before but not on or afler the earkes! Defvary Date indicated in the Schedule by giving written notice 1o FXS and paying an administrative fee amounting
1o 20%: of the Amount payable upon axecuton of this Agreement set outin the Schedute. |

7.2 FXS may terminale this Agreement by giving rotics in writing if the Customer is & breach of any of the terms and conditions of this Agreement and such breach remains unremodied for seven
(7} days lollowing notice by FXS speofying such breach. FXS may teminate this Agieement immediately upon the accumence of any of the fokowing;
3)  any proceeding is commenced of an ordes is made or @ resolubon is passed for the dissolution, or winding up of Cuslomer o for e appaintment of a Fquidator, receiver, Judicial

marager, admmisiralor, bustes or simitar cificer of Customer or any part or all of s azsets or business;

b} Cuslomar stops or suspends payments fo of enfers into any composiion with creditors, or is unable, or admits its inabilty, to pay its debls, or shall transter of otherwise dispose of any

s azsels or g: ot
[3 Cuslomer abandons any of the Equipment; or
4  ay d in Clause 5.4 & tesi

€)  Hdisiess or execution is levied or ireatened against the Customer

73 Upaon terminafion pursuant fo Claase 7.2 or otherwise howsoever anising, FXS i entiled to declare:

3 3l costs and expenses incurred by FXS in rlafon o the Brmination of the A and ion of ie machine; inchiding but not limited to-he total rental in anears, including any
interest that has accrued and continyes o acerue, due and awing as at the $me of lermination of the afl sums and ob due under this Agreement for the balance
of the Maimum Period; and a prevaiing administration fee immediately due and payable

b)  reguire Customer {o refumn immediately all Equipment, alltangible materials contaning coples of the FXS Licensed Sohware and all NonFXS Software Malesials finckiding any copies) andior
expunge 28 of the same froim any equipment, and ceasa any further use thareok

o) enter any pramises owned or contobed by Custorer and take immediale possession of all ems aforesaid; and/or

d) exercise any righ or remedy that may be avaiable o FXS under applicable faws,

74 Customer may t2rminate shis Agreement by giving notice in wiiting if FXS 7s In breach of any of the materfal obligations set oul under Clauses 6 and 5.1 abave, and such breach remains
unmemedied for ety (39) days felowing aotce by Sustomer spacilying such breach.

7.5 Upon lemination pursuant to Suse 7.4, Customer shall immediately retun alt Equipment, all tangible malesials containing copies of the FXS Licensed Sofiware and all Non-FXS Software
Materials {including any coples) andlor expunge aff of the same from any equipment, and cease any further use thereal. The Customer shafl remain Jable for a!l sums due under this
Agreement including bul not Emited fo the total rental in aears due and owing as at the ime of tesmination of tho Agreement. FXS shall have the right to enter any premises owned or
controlled by the Customer to make immediate possession of allitems aforessid,

7.6 Any rights conferred on Customer under the License shall automalically cease to be effective upen the temmination of this Agreement.

7.7 Customer shall be Gable for all costs and expenses incumad by FXS (incliding legal fees on a full indemeity batis) flowing from the breach by Customer of this Agreement andior the
terminaticn antfor the exescise by FXS ofits ;ghxsand remedies under this Agrsement, .

7.8 Any terminalion of this Agraament shalt not affect any accrued rights or Fabitties of either party nor the coming info or continuance in force of any provision hereof which i expressly orby
implication ntznded to come into o continue in force on or after termination,

B Either party may effect service of any legal process or any document requiring personal service on the ather party by leavingit at, or by sending it by AR registered post, Io the wother party’s last
known addrass. Nothing herein shall affect efther party’s right t seive kaga? process by aay other manner permitted by law,
W

WAVER
6. No fature ar delay on the past of FXS in enforcing any temn or condition of this Agreement or fo exercise any right or remedy (whether in whole o In parf) under this Agreement chall be
deemed a waiver of FXS' rights hereunder nor prejudice FXS' ight fo take subsequent action,

INIIRE AGREFVENT wimvisd v N
0. This the enlirs ag between the Customer and FXS. No representation, statement, warraniy not contained i this Agreement shall be biading on FX5 and na
;aiva. afleralion or modification of the terms of this Agreement shall be binding unless recorded in writing and signied by a Director ar General Manager of FXS and by a person authorised by
e Cuslomer. Tetog e

\i'd e g Wy N
1. This Agreement shall be govemed by and construed in accordance with the laws of the Republic of Singapore, Both parties agree to submi {o the non-exclusive junisdiction of the Caurts of
Singapore.

RA {Standard) — 0309 Rev 06
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Annex B: 2015 Service Agreement

SERVICE AGREEMENT FUJI Xerox G)

Agreement No. ; F poo & 6564

This Agreement is made on rofo3 /301 between Fuji Xerox Singapore Pte Lid ('FXS") a company
incorporated in Singapore and having its office at 80 Anson Road #01-01 Fuji Xerox Towers Singapore 079907 AND

Customer Name: 3 1A77% CREATIONS PTE LTD

Customer's Billing Address: Tel: 62707148
Blk 1092, Lower Delta Road, #03-10/13 Singapore 169203 FaxNo: 62703108
Customer’s Address for Installation: Tek 62707148
Blk 1092, Lower Delta Road, #03-10/13 Singapore 169203
{"Customer")

FXS agrees fo provide services (“Services™) for the Equipment and Software described in the schedule {“Schedule”) set forth below,
subject to the terms and conditions found overleaf in this Agreement. Each item of Equipment, and FXS Licensed Software and
Non-FXS Software {collectively “Seftware”), and any and all materials comprising any part of the same, shall be referred to as “Item”

and coflectively as “ltems”. Gl /gﬂ,,e_/n /C—‘ oo ‘['C/Y\M £
SCHEDULE il ]22. C\"\.foszﬁd sera-/orErz(tg .
| Equipment

FXS Equipment Serial Number Service Commencement Date: M

COLOR 1000i PRESS -~ dool2s Equipment

{ eroonIPlu & ) Equipment Minimum Perlod: 60 montns
Mini Maonthly Equij s
Mainlenance Charge: L N

Non-FXS Equipment {based on committed number of copies)

FIERY EX PRINT SERVER. SE 450 [« itted N of Copies: -

{ ¢/ep PEFT @ )
Software T Price Per Copy for Full Colour Copy
T Charge:

FXS Licensed Software Serial Number (in excess of commiited number of 9.5
copies) D Tents
Price Per Copy for Black & White Copy -~
Charge: 1.5 “cents
Additional Price Per Copy for Full Colour

Non-FXS Software Capy (>A4) Charge: — T gents
Software

The Equipmant and Software stated abave are strictly for uge in Singapera only. " Minimum Period: - T

RemaTks_“.Z-‘ﬂ;-lqu} 601000 CD{CM CU‘PE&Y f?‘OC, Yeatly Software Mainlenance Charge: S5 -
(ona off)

SIGNED FOR AND ON BEHALE OF SIGNED FOR AND ON BEHALF OF
FUJi XEROX SINGAPORE PTE LTD THE CUSTOMER
FUJI XEROX SINGAPORE PTE LTD \WM
Signed: N ﬂ | Signed:
W
T AU e .. |weme _MsAUCE cHUA
Jennifer Chin
Title: Manager Title: MD
1 Order Management
Customer Stamp:

Agreement Terms & Conditions overleaf.

SA (Colour) = 6908 Rev 05
Fuji Xerox Singapore Ple Lid (Reg. No. 198500962E) 80 Anson Road #01-01 Fuji Xerox Towers Singapore 078907

71

Version No 1: 17 Aug 2021 (13:06 hrs)



Fuji Xerox Singapore Pte Ltd v Mazzy Creations Pte Ltd [2021] SGHC 193

Page 2
Service Agreement

Sottware Minimum Period. ice lor the Equipment ané the Software shall continue aker their tespective stated minimum periad, unless terminaled by 30 days prior writlen notice expiring o a
date afferthe relevant minimum period,

2 FXBwik{a) replace paris necessary for the cificient working of e Equipment {ref parts vill be of qualty, may gither be ngw or rfurbished and will remain the property of FXS);
{b) service. (.. insnect, adjust and repzi) the Equipment; (c) pravide xerogeaphic supples neceseary for the operasan of the FXS Equipimént alher than colowr oners {unkess otherwise specified in
tha Scheduie) snd outpul copy matenat and (¢) provide any palches or bug foes (*Relevani Patch®) for the Software as and when available (1o be determined by FXS). Ar upgrade, new refease or
new vession of the Sofiware does no fall witkin 1he scope of his Agreement and will only be avail2biz lo Cuslomer on payment of FXS prevailing standard mies for its Ecense and inslakation.

3. Senices wil be performed curing FXS's nomal senice hours, betwaen 9,00 am 10 5.00 pm on Mondays i Fridays, Services wil ako be pedormed for the EXS E uipment between §.00 am and
12.00 noon on Satundays. Public iglidays are excluded. FXS wilationd en at the Instalaion Address describad in the Schedule and is ot obiged to atiend &t any premises cutsida of Singapors, £ FXS
agmestom'svlﬁe any Servi ide ol e ice hours, Customer sha¥ipay to FXS addtional chames at EXS prevaling standard rles {the reference o which throughout means rates far time
and maferial

31 Technical Suppert Services for Software shali be provided in the foBowing manner:

3. Services will commenge on lsPLe"Servica Commencement Date and wil confinue: (3) in the case of the Equipment, fer the Equipment Mirknum Period; and (b] in the c2se of the Software, for the

311 Level One Suppart In the frst instance, technical support witt be provided via the lefephone. IF there is any suspacled problem 'n the Software, Customer shall hofify FXS of tha relevant prodlem
(*Software Preblem’} via {elephone. Customer must have used reasonable efiorts to check $ial the method of use or cperation of the Sotwara & in accordancs with any operatng insluchions or manuals
provided. FXS wif uge best efiorts to diagnose the Scitware Problam via tsiephone and Customer wilimplemenl the diags dance wih the i of FXS. Customes is obged fo provide 2
reasanably skikad and competent Inhouse of CoNBA1e0 Systam of NESWOIK SEmini for tion of the diagnosis and i of FX8,

342 Level Tym Sunpart In the second instance, FXS will sttand o sila and diagnose the Sohware Probiem. Leval Two Support will not be unless the p and requi for Level Cne
Support have been implemented and Customer has dzchaned its obkgations for purposes of Level One Support.

A2 Technicat Suppet Services for FXS Equipment shafl be provided in the folowing manner # any suspecicd probleim arises in the EXS Eguipment, Customer shall natify FXS of tha refevant problam
{"Equipment Problea”) via talephone. Cusiomer must have used reassnable efiorts o chack Shat the metod of use o operation of e FX5 Equpment is in accosdance with any operatng of user
instuctions or manuals provided. Subject herela, FXS wil atend on site fo dagnose the Equipmant Problem,

33 FAS may require the Customerto pay addifonal chargas, at FXS prevailing standard rales, if FXS performs any Sendtes or attends on site in rebiion to any Soltware Problkem or Equipment Problem
e i is a matter thal (2} FXS can subsequently show that such services are not within the scope of (his Agreement; (b) a reasanably skilled and compelent n-bouse or contracted systems of
network adminisirater wouk have been competant to resolve; or (c) for Technical Support Services for Software, Customer ought fo have besn able to resolve at Leve) Dne Support bul fiied to do so,

34 His hereby agreed that FXS shall not be fable 1o e Customer and s not be bound by its abEgalions under Clauses 2 and 3 heroin inthe event FXS is being prevented from discharging such obligations
by circunstanices beyond s controf, whethar or not such cicumstances would amount to Actsof God, Force Majeure e other fustrating events in law.

4. Cuslomer undertakes (a) not {0 make any modifications 1o any lem; {b} o use each llem cnly in Singapore and in accordanca wilh any aperating instuctions or manuals fumished by, and any

reasonable reqgirements of FXS; (t] notto use sy inappropriate hardwars, software or theough-put malsrials with an¥ tem; (d) not fo use consumables not supplied by FXS on any Equipment: (s}
noito move any Egﬁml from any position, which & 15 from Ume to time installed, wilhout e prior wrilten consent of FXS of with the assistance of any petson nol expressly autherisad by FXS;
not to install any Scitwara in any equipment ather than & the Equipment : which instakaion s first made by FXS; [g) ta keep each fiem in is safe custody and control and free from any
encumbrance and adverse ciaims; {(h) o ensure that cach flem is not bast or stolen, im) roperiy o negigenty used or used by any unauthorsed parson; () 10 provide af relevant facities and render
alf agsistance in order that FXS maygmpnn,- and eflscively undertzka the Services; (f to give FXS ful access to any liem, any premises where they may found and o olher aquipment and software
that FXS may require 1o perform Lhe Servicas; and (k] lo maintain an operating envi hich conforms with the wriflen spacifications [if any) pravided by FXS.

41 The provision of the Senvices, other than Xerographic servicas, does net inckide sorvices i by or to any: {a} servicing, repairs of madifications {o any llom by

ﬁarsnns other than e authodses persorniel of FXS or without the prict writian consent of FXS; (b) disuse, insulficiency or frcquency of uss of the FXS Eocipment; (&) conditions exiraneous to any

em, or fhe operating envionment; (d) any instaliation of e Software in any equipmenl other thaa equipment i which # was frst InstalleS by FXS; {&) harm, damage o dostruction incumed by any

Rem; {f) breach or defouti by Customer of its obBgations under this Agreement; or {g) faiure fo ece in substitution for an%previws wersion of he Software any up grade wilhin the period as nalified by

|3 The Senices does not melude reciification of lost or corupied dala, of harm, damaga er destuction of $he FXS Equipment or Soware caused by viruses and other adverse programming
‘processes, ar corection of any srror, defect o bug in the Software {olher than by means of 2 Relevant Paich, as and when avadable),

&2 Fservices are requested for by Customer and are provided by FXS but are outsida, or are ractuded by, this Agreement, Customer vl pay for such said services al FXS prevaiing stzndord rates for
85,

such sewvie

5. Cuslomer irevocably commils by the execution of this Agreement to pay the Maintsnance Charges {for both Eg’uipmmald Software} for the whele Minimum Period. Maintenance Charges sha be
payable monthly, 3s inveiced by FXS. I this Agreement ierminates belore the end of the Equipment Minimum Period, Maintenance Charges ans both Equipment and Software) due o becoming due
for the balance of any applicsble minimum period ehal ke payabie mmediately, The amount of Mainlenance Charges lor the Equipment (s (a) the Misimum Monthly Equipment aistenance Charga
added 1o (b) the Price Per Copy in Extess of Commited Number of Copies multiplied by the rumbor by which ha Mstar reading for any calendar manth & in excess of the Commitisd Nember of
Coples.  (b) above shal be In the evant of termi Gafore the end of the Equipment Minimum Period for e pericd afier termination,

8. AMeterle atfixed ta one or more of the FXS Equiptent for measuring output copy material. Customer shall rotly FXS of the output copy matesial consumption as reflecled on tha Meler on or bafare
e 25* day of each month and FX$ shall render 2a inveice for the month's Maiatenance Charges. In the avent of 3 disr.repm? betwean any aulpul copy malerial consumplion as nolified by
Gustamer and any Meter reading done by FXS for the same periad, the Mete! reading done by FXS shall be binding ans canclisive for purposes of computation of any charges payzble by Customar
1o FXS, Customer shal ensura that the Metar is not remeved or ampered with, damaged or Castroyed. If any such event arises, Cusfomer shak nolify FXS immediztely. FXS will astimate the leval
of output capy material consuption for the relevant period if Custemer fails fo ankly FXS of the owlput copy malerial consumplion as statsd above, or i the Metar has been remaved cr tampared
with or i damaged or destroyed. FXS's estimation wil e binding 2n¢ conclusive for purposes of computation of any charges payable by Customer @ EXS.

2% The Malatenance Charges and all ather ampunts payabi 1o £XS under this Agreement are colloctively refemed lo a5 *FXS Payments®, Customer shall pay all FXS Payments immedisisly vpon
rocoipt by Cusiomer of the relevant inusice issued by FXS. AlFXS Payments musl be pekd to FXS free from any witibelding, deduction, set of, dafence, defsrmant and countercisim, whether en
avsountof tazes or otherwdse, The obEgalions of Custamer o pay the FXS Paymenls are abcclula and shall nek be atfectsd By any matter, Bvent of contingency whatsoever, whether such matier,
event or contingency, tesulis in the damage, destruction I0ss of s of the Hems ar any of tem or otherwise,

6.2  FXS resorves lhe right to increase the monihly Maintenance Charges payable at any Gme upon 20 days prior nolice to Customer. Such increass Is efiecied by increasing the Mnimum Monlhly
Equipment Maintenance Charge, the Softwase Monthly Mainteniance Charge andior the Price per Copy In Excess of Commiliad Mumber of Copics, save thet any increase to each of the aforesaid
shallnat in any year exceed 15% of the valse appcabie on 1 January for that yaar.

7. Customer sgrees o pay al goods and services tax and olher faxes and charges that may arise in connection with tha transactons and sny payments contomplated hz' {his Agreement. In the eveal
thal Customer delaults in payment of the amount du¢ undes any lnvoice issued by FXS {'FXS' lavoice”) Cuslomer shall pay interest al the rate of 15% per annum (wiich fafe will apply before 25 woll
as after judgment} from the due date of e FXS' Invoice yatl the dale of full paymeni of the amount due,

8. Cuslomer shalinpt assign its rghts under this Agresment without FXS's priot written consent. If consent Is given, FXS magﬁgaw an admi fee due 10 such assk at FXS prevaiing
standard rales. FXS mMay assign any or all of ks rights andler obkgations under this Agreement to & relaled company of FX out prir consent of he Customes. In the event of an assignment of
any cbligations by FXS, Customes shll accept the performaace by fe relevant assignee In ey of the pertarmance by FXS.

9. Inthe event FXS is unde: any circumsiance Eable for any defect or defidancy in ihe senvces or any performance of or Lack of of delgy iy periormance with respert 1o the samvices I8 be provided
under this agrasment, FX5's onty fabiliy shall be (st the election of FXS in its soke distretion) to repeat the performance of (e services fo the best of its abry or to ceplace or repair he itsm on
which the services were periormed or required fo be perdormed vithin a reasonable time. Save as expressly set forh above, FXS shal nol be fizble fo customer for any loss or damage arising outof
of i connection with any breach by FXS of this agreement (inchiding any warranty), o in ot (including negligence) or breath of stalutory duties, or arising eul of or in conpection with the
pararmance of ef lack of or the delay In the perfommance of any services or the state, tonditon, use, applicaion andlor exploitation of any fem o any matier whatsogver, save for daath of personal
injury resuling from the neghgence of FXS. Notwthelanding anylhing o the contrary herein, FXS shall n any event not be kable for any consequential or Indiact loss o damage (inciuding without
limilation logs of profits, loss of busi Joss of goodwill) arising oul of o7 I jon with the malters aforesaid of any matter whatsoevor,

10.  Thic Agreement cannat be tlerminated exceplas expressly st forfhin fhis Agreement,
0.t FXS may lerminale this Agrecment by giving noice in writihg ¥ (2) Customar braachas any term of tis Agreement; (b) any procesding I3 commenced or an order is made ora sesolution {s passed for

the discolution, 4 winding up of Customer, of for the appointment of & Bqukiator, reveiver, judicial manager, admiristralar, tnusles or Similar officer of-Cuziomer or any part of all of s assete or
Dusiness; (c) Customer slops or suspends payments to or enters info any composilion wilh credilors, o is unable 10 pay Hs debts, or shall Iranster & oMeawise dispose of any matarial part of its

assets of underaking, or (d) Customer abandons any of the Equipment,

0.2 Customer may wrminate this Agreement by giing notice in wiiing il FXS is in breash of ils ebligations under Clauses 2 and 3 above and such braach remains uncemedied for thirty (30 days following
natice by Customer o FXS spacifying such breach.

10.3 Upon termiration purstant fo Ciause 10.1 or otherwise howsoever adsing, FXS fs enfiied to: §) ceclre a8 sums and amotnis dog or (3 bacom dvé Under ihfs Agrasraeni fof the balanca of the Mivimom
Pesiod immedialely due ang payable; andfor (ii) exercise any right or remedy that may ba avaiabla to FXS unﬂnrapplc_:_lqle.lzws. 5

0.4 Customer shall further be Eable for all costs and esranses incured by FXS finctuding soliciors and clieats costs'on'a ful

and/or the termination and/or the exercise by FXS of its Aghts and remedies under this Agreement. 134

10.5  Any termination of this Agreement pursuant o fnls clause shall not affect any accrued rights of kabiilies of either ‘pany nar the coming inta or condinance In {or6e of any provision hareol which is

expressly or by impication intanded to come inta or cantinue in force on or after lermination.

This i the enlire batween the Custorier and FXS. No representation, slatement, warranty not conizined in the Agreement shall be binding on £XS and no waiver,
aiteration of modification of ihe tesms of this Agreement shaki be binding unless recorded in wiiling and signed by a Direclor o General Manager of FXS and by a person authoriced by the Customer,

12, This Agreement shall be goveraed by and construed b accordance with the aws of Singapose and the paries hereby submitio the non-exclusive Jurisdiction of the cousds in Singapore.

emnity basis} as a resuk of the breach by Customer of this Agresment
e

54 {Colour) - 0909 Rev 05

Fuji Xerox Singapore Pte Ltd {Reg. No. 198500962E) 80 Anson Road #01-01 Fuli Xerox Towers Singapore 079907

72

Version No 1: 17 Aug 2021 (13:06 hrs)



Fuji Xerox Singapore Pte Ltd v Mazzy Creations Pte Ltd [2021] SGHC 193

Annex C: 2015 Rental and Service Agreement

FUJI Xerox

RENTAL AND SERVICE AGREEMENT

Agreement No..__RDOOD 57

THIS RENTAL AND SERVICE AGREEMENT is made on the wfosfzois between Fuji Xerox
Singapore Pte Ltd a company incorporated in Singapore and having its office at 80 Anson Road #01-01 Fuji Xerox
Towers Singapore 079807 (hereinafter called ‘FXS') AND

Customer Name : W22 Cregvreons  Pig lao

{nstallation Address :
T 1\

HE e o

)/\_D\_DE\"- PRty oAD Tel: L Sfar120%

(169 2552

Billing Address :
Tel:

(hereinafter called the Hirer™)

SERVICE COMMENCEMENT DATE;
EQUIPMENT

FYXF124-C P

o1foy faors
SERIAL NUMBER

S5 2 Y~

INSTALLATION DATE

28/0zf >0

The Equipment stated above is strictly for use in Singapora only.

1. Thisis @ HIRING Agreament. The Equipment always remaing the property of FXS.

2 This Agraement {which inclues comes into signed by or on behalf of the Hirer and by 2 person authorised by FXS.

3 The period for which this Agreement is in forca is sat outin ihe Pricing Schedule overleaf which also menticns the period of writen nclice required by either party to temminate

this inaf i aparl from those i inthe next
4. FX8 may this 4 and may feps the Equj if the Hirer is in breach of any of the terms and such breach remains uaremedied for {ourteen {14) DAYS
foliowing written complaint by FXS spacifying the breacn.
FUJI XEROX THE HIRER

1 Shali Install the Equipment (which may or, atits opfon, may aol be new) and will Shall ansure that the instaflation area, necess ways and elacirical supply of its

maintain itin good working order, prentises ara suilable respactivaly for the installation, passaga and alectrical
cannection of the Equipment when i is delivered for Instaliation end

2 Shol provide service (i.e. inspaclion, sdjustment and repair} free of charge tharsanar. Once instalied, the Hirer will not move the Equipment but may
during its normal werking hours (currently 9.00 am lo 5,00 pm. Monday to Friday fequest FXS to move it by giving atleast 14, DAYS wiitter: riotice.
and 8,00 am to 2 noon on Saturday exduding Public Holidays) and shall
pravide replacament parts without further charge PROVIDED THAT the Hirer Shall relurn a correclly completed mater card fo FXS on or bafora the 25th of
shali pay far any repsirs, or mada y either by every manth based on which FXS shall rendar an invoica for the month's
the Hirer's aegligence or wilful act or default of by the use of supplies (including rental and senice charges. FXS reserves the right 1o estimate the Hirer's
autpul copy material) or ancillary Equipment not approved by Full Xerox for use capy consumplion and te invoice the Hirer on the basis of this esimate in the
wilh the EquipmenL event fhat the krer faiis to retlum & comacty completed meter carg,

a Shall provide xerographic supplies as stated In the Pricing Schedulels), Shall pay for service outside FXS normal working hours (as cefined) 2t the

rates then currenty charged by FXS.
4. Shall be enttied through its authorised representalives o enler tha Hirer's

premises 3l all reazonable fmes to inspect sendce or lawfully repossess the

iF and if the i 16 do sil things and use ail
Equipmenl a5 may be reasonably usefd incidentally fo the removal of tha
Equipmmanl from the Hirer's premises.

RBA-0514-Rev07
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Shall pay all charges invoiced under this Agreement promptly and in
accordance with invoite terms, FXS may include in these changas any 1ax or
athsr government levies imposed directly in connaclion with the Agreement,

Shall ot make or permit any ions 10 the or any
nameplales thereon, and will ge il coveran the Equi

$hall rot assign iis interest In this Agreement without the prior writtan consant
of FXS.
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RENTAL AND SERVICE AGREEMENT

:'2 - YEAR CONTRACT

This Apreement i5 for the period of 3[’ MONTHS {hereinafier kriown as the Minimum Tesm) from the date of tha Equil where tha Equij is already installed the
date of this Agreement) except when clause G is applied, The charges and payment terme of this Agreement remain unchanged after the expiry of the Minimum Ters and shall conlinue to
subsist, unless otherwise tenminated by eilher party giving al leas! iwe months’ notice in wriing.

A Period of Agreement and Termination

B.  Minimum Charge -
Thareis a minimum charge for each machine, whichincdes ____—_ copies par manth payable on
Invice of

s§ per month

. Copy Charge
Melered copy charges Incluge the provision of aif supplies 10 ansurs the sali operation of the machine excapt outpul eopy malerial which is erdared and pald
for separately by the Hirer.

There are two rates of metered copy charge:

)] Coples from ol o - copigs per month Calor, ™ w_ﬂﬁ cents per copy
(3] Capies in excess of ol per month Color, - BV, - CENS DEr copy

. Interast
A 2% per month intarest Is chargeabie for invoices not paid within 30 days of inveice date.

E Nuw Installation
For the balange of the calendar month in which an ilem of first inztatizd the mini will bg {he number of ng days of that month for which ha
squipment is installed.

F.  Instaliation and Re-slte Charge -
The starddand charge for delivary and installing a i5 8% . i any spacial Iifting or athar tackle will be required In the course of the instatiation
the Hirer wik efther ansure that itis made avallable {together with oparaive at tha defivery of the Equipment o will, not less than two waeks prior to the detivery dale,
fequest FXS to arenge al the Hirer's expanse for the provision of that tackl and personne), ) allerations fo 1he builiings are required the cost wil be paid by the Hirer, Acharge vill be
made for re-siiling of the Equi E

G, FXSraserves hasight to vary the copy chargas payable under hls Agreement or the basis of such charges at any fima upon 80 {sixty) days pricr wilten notice. Natwithatanding any ethar
lorms of this Agresmant, i during any one calendar year the charges payasle under this Agresmant are increased by FXS and such increased <charges intrease (ha tatal amount payabla
by the Hirer by more than 75% the copy charges payabie en January 151 of lho year, the Hirar shall be ontlied 1o terminae this agreemenl by giving not tass han 30 (thirty) days wrillen
nolice I FXS such notice to axpire on the date on which the incraass wouid olherwise come into effect.

H. Notwithstardirg anylhing herein contained FXS shall not be Fable 1o the Hirer or others nor shall the Hirer have any caim against FXS for eny physical damage, Injury or loss f life or loss
of husinass or profit or dala or any other consequontial loss however in raspact of any act omissi i of any ician or servant or employes of i of
FX8 in or aboul the performance or purporied perfarmance of ary duty relaiing 1o the gravision of tha ingtallation and other senvices or any of tham under this Agrasment and it is further
provided thel the Hirer is not parmitied (0 withhold rental paymant to FXS in event that elther or any of FXS eonvenants in this Agreemant has not been fulfilled.

L Deforred Rentad
The amount of Daloired Rantal payable at the end cf the Agreement Is S5

J I the Hirer shall make defauttin payment of any of tha sums payable under this Agreement or shall fall to chserve ar perform any of the other terms and condilions of this Agreement
whethes exprass or implied or #FXS shall on any reasonable ground consider itself insecere FXS may without prejudice to any pre-exisling ltabitity of the Hirer to FXS by notice in writing
ieft at or senl by prapaid pas to e billivg address or at of to the rogistered offtice ar any business adoress of the Hirer of the Hirer's last knevn business address delarming this
Agreement and upan such nofice being 50 servid senl of fefl this Agreement shall for el purposes datarmine and Thareafier the Hirer shall no longer be In passession of the Equipment with
tha consent of FXS and subject to the provisions herainaller conteined and any pre-gxisting kiability of the Hirer thereundss neither party shell have any rights against the alher.

ise then by way of i or shall make
distress or shall ba levied er threatenad upon the Equipment o upon any of the Hirer's
i thon Ihis shall and

i @ winding.up order shall be made agoinst the Hirer if the Hirar chall pass a resaliution for vofuntary winding up
any amangameni with its credilors or any assi for the banefil of suchcreditors or if 1

property of if any ogainsl the Hrer shall for more than founean days or if (he Hirer shall gr
without actica determine and subject o (he provisions horeinatter contained and any pre-existing lisbility of the Hirer thareunder naither party shall have any rights against the cther.

‘Where this Is comes to sn end o the Asi conlained in this dauso and FXS suffers loss as a result of being unable 1o re-let the squipment & a
rental as much as (hat payable under this Agreement for the whole period batwaon the daie af such determinalion or coming 1o an and and the data an which this Agroement would have
expired by effusion of ime If i had not beon detormined or come to an end a3 aforesaid FXS shall be eniilled & rocover tha amaunt of tuch loss fom the Hirer.

K. Should the Hirer terminate this agraement whelher deliberalely or atherwise befons the expiry of the term in forca {minimum or renewal), the Hirer shall pay to FXS upon termination, the
minimum charge and deferred for the Mathine up o the expiry of the cuent lem. The Hirer agrees that (is amaunl P the minimum comp bor: to FAS for the logs of rental
incarme arising from the early lemination,

L. This Agreemont shall be govemed by the laws of Singapore and constilutas the entire agreement between the Hirar and FXS and no repragentation or stalement not conlained in this
Agreament shall be binding on FXS as a wararty or olharwise. No alleration, walver or modification of tha printed terms of ihis Agreement shall be valid unless signed by tha Ganara!
manager of FXS and by B person authorisad by the Hirer.

SIGNED ON BEHALF OF FUJI XEROX SINGAPORE PTE LTD SIGNED ON BEHALF OF THE HIRER

sionzn,__FUJI XEROX SINGAPORE PTE LTD sonED

( \TQ)J Muslfm signed by duly authorised representative of the Hirer
NAME, wame Abefg Coun TR O

n
TITLE, 1 Jen”f.ff; E:h e M3
Crder Management
COMPANY STAMP
THIS CONTRACT IS SUBJECT TO GOODS & SERVICES TAX AT THE RATE THEN PREVAILING
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