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Sir Owen Woodhouse

16 August 1985

1 This appeal turns upon the construction of the proviso in the rent clause
of a lease dated 23 July 1957 granted by the appellant’s predecessor in title Chin
Cheng Realty (Pte) Ltd to the respondent Dr Hirendra Lal Bannerji. At the
conclusion of the hearing their Lordships allowed the appeal and indicated that

they would give their reasons later. This they now do.

2 By cl 1 of the lease premises known as number 322-F Changi Road

Singapore were let to Dr Bannerji:

1 TO HOLD the demised premises unto the Tenant for the term of
TEN years from the first day of August, 1957, PAYING
THEREFOR Monthly during the said term the rent of Dollars ONE
HUNDRED AND TEN ($110) the first payment thereof to be made
on 1 August 1957 and subsequent payments to be made
between the first and the seventh day of every English Calendar
month. PROVIDED However that if the assessment on the said
premises shall at any time within the said period be increased or
decreased then and in such event the said rent shall also be
proportionately increased or decreased accordingly.

3 The lease contained an option to renew expressed in the following terms:

3(c) That the Landlords will on the written request of the Tenant
made three calendar months before the expiration of the term
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hereby created and if there shall not at the time of such request
be any existing breach or non-observance of any of the covenants
on the part of the Tenant hereinbefore contained at the expense
of the Tenant grant to him a lease of the demised premises for a
further term of TEN years from the expiration of the said term at
the same rent and containing the like covenants and provisoes
as are herein contained including the present covenant for
renewal.
4 There is no dispute that the lease is, under Singapore law, a perpetually

renewable lease.

5 By cl 2(c) the tenant covenanted:

To pay all City Council charges for electricity, gas and water
supplied to the said premises;

6 By cl 3(b) the landlord covenanted:

To pay all rates taxes assessments and outgoings payable by

law in respect of the demised premises, other than those referred

to in cl 2(c) above;
7 The first ten-year term passed uneventfully. Dr Bannerji, the tenant,
regularly paid the rent of $110 a month and the charges for electricity, gas and
water and the landlords paid the rates which were at the commencement of the
term $39.60 a month a sum assessed by taking 36% of the annual value of the
premises fixed by the Municipal Commissioners at $1320 per annum pursuant
to the Municipal Ordinance. In 1961 a property tax was substituted for the rates
by the Property Tax Act (Cap 144); but in practice this made no difference to
the landlords’ liability because the property tax was assessed in the same way

as the rates namely at 36% of the annual value which remained unchanged.

8 As the first ten-year term drew towards a close Dr Bannerji wrote to the
landlords to exercise his option to renew the lease for a further ten years. Despite

repeated requests by Dr Bannerji and his solicitors the landlords never granted
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a new lease. However, Dr Bannerji remained in possession of the premises and
continued to pay the rent and it is conceded that Dr Bannerji was contractually
entitled to the grant of a second ten-year lease on the expiry of the old lease on
31 July 1967.

9 As the result of a revaluation of the premises in 1974 the annual value
was increased from $1,320 to $2,880. The rate of tax remained at 36% and the
tax payable by the landlord was thus increased from $39.60 a month to $86.40
a month expressed in annual terms an increase from $475.20 a year to $1036.80

a year an increase of 118.18%.

10 On 15 March 1974 the landlords wrote to Dr Bannerji notifying him of
the increase in annual value from $1,320 to $2,880 and demanding under cl 1
of the lease an increased rent of $240 a month with effect from 11 March 1974.
The landlords had arrived at the figure of $240 a month by applying to the rent
the same percentage increase of 118.18 that had been applied to the tax assessed

on the premises.

11 Dr Bannerji disputed this demand and offered to pay a rent of $156.80 a
month a sum arrived at by adding to the monthly rent of $110 the sum by which
the monthly property tax had increased namely $46.80.

12 For the next three years Dr Bannerji sent a monthly cheque for $156.80
in payment of the rent. The landlords never accepted the cheques as payment of
the rent and never cashed any of the cheques. Somewhat astonishingly the
landlords seem to have been content to let Dr Bannerji remain in the premises

for the next three years without receiving any payment for them.
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13 Matters came to a head, however, when Dr Bannerji wrote to the
landlords on 22 April 1977 purporting to exercise his option to be granted a
further ten-year lease from 31 July 1977. The dispute over the correct rent was
revived in correspondence between the parties, the landlords refused to grant a
new lease and Dr Bannerji commenced an action in the High Court on 27 July
1977 claiming specific performance of the agreements to grant him two
successive terms of ten years in respect of the property. The landlords for their
part commenced proceedings in the subordinate court on 29 September 1977
claiming possession of the property.

14 The proceedings were consolidated and tried by FA Chua J. The learned
judge held that on the true construction of the lease the landlords were entitled
to a monthly rent of $240 and as Dr Bannerji had failed to pay that rent he was
not entitled to exercise the option contained in cl 3(c) of the lease and that the
landlords were therefore entitled to possession.

15 The Court of Appeal allowed an appeal by Dr Bannerji holding that on
the true construction of the proviso the rent was to be increased by no more than
the amount of the increase in the property tax. As this was the construction for
which Dr Bannerji had contended and in accordance with which he had tendered
his rent the Court of Appeal held that he had validly exercised his option and
made an order for specific performance of the execution of a lease for a term of
ten years from 1 August 1977 to 31 July 1987 on the same terms and conditions

as in the 1957 lease.

16 Both before the judge and the Court of Appeal the landlords raised other
grounds upon which they oppose the grant of a new lease but in the light of that
which their Lordships find to be the true construction of this lease it is

unnecessary to consider those additional grounds.

Version No 1: 11 Sep 2026 (01:05 hrs)



Moh Seng Realty (Pte) Ltd v Bannerji HL [1985] SGPC 3

17 It is here convenient to set out once more the proviso which contains the

language crucial to this appeal:

1 ... PROVIDED However that if the assessment on the said
premises shall at any time within the said period be increased or
decreased then and in such event the said rent shall also be
proportionately increased or decreased accordingly.
18 It was accepted before their Lordships that the Court of Appeal had
rightly held that the words “the assessment™ referred not to the annual value of
the premises as had been held by the judge but to the amount of the rates or
taxes to be paid on the premises which is the product of the application of the
percentage rate of tax to the annual value. The fact that the judge had based his
construction upon the annual value rather than the amount of tax made no
difference to the result in this case because the rate of tax had remained a
constant percentage throughout the relevant period and it was only the annual
value that had altered. But if the percentage rate of tax altered as it might in the

future the judge’s approach would be invalidated.

19 The Court of Appeal having concluded that the increased rental should

be based on the increased property tax to be paid by the landlords said:

We are of the view that the proviso, to all intents and purposes,
is in the nature of an indemnity clause ... The proviso relating to
an increase of assessment was introduced by the parties into the
1957 lease to re-imburse the ‘landlords® for any increased
assessment they might thereby have been called to pay.
Similarly with regard to a decrease in the assessment so that in
this unlikely event the ‘tenant” would get the benefit of such a
reduction.

20 With all respect to the view of the Court of Appeal their Lordships are
unable to accept this construction for its gives no weight whatever to the word
“"Proportionately’. Giving this word its due weight it is in their Lordships’ view

clear that the clause is providing that the increase in the rent shall be
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proportional to the increase in the tax, ie that each shall increase by the same
ratio or percentage. So if as in this case the tax increases from $475.20 a year to
$1036.80 a year which is a ratio of 11:24 or 118.18% the same ratio or
percentage has to be applied to the rent of $1,320 per annum which produces
$2,880 per annum.

21 If it had been the intention that the rent should have been increased or
decreased by the same amount as any increase or decrease in the tax it would
have been simple to say so in the proviso and there would have been no need to
use the word “proportionately™. It would, however, have been a somewhat
surprising provision to have found in a perpetually renewable lease for it would
have meant that the landlord was content to let the premises for an indefinite
and probably lengthy number of years without any provisions for any increase
in the profit element of the rent, although experience teaches that property
values are likely to rise over the course of the years. On the other hand if proper
weight is given to the word “proportionately” the clause operates as a form of
rent review or escalation clause tying the rent to the tax which may broadly be

expected to rise in line with increased property values.

22 In seeking to uphold the Court of Appeal’s construction Mr Sebestyen
relied upon the definition of “proportional” in the Concise Oxford Dictionary
which reads "1. In due proportion, corresponding in degree or amount™ and
suggested that this supported the view that “proportionately” was used in the
sense of an increase of rent of a corresponding amount to the increase in the tax
which he submitted meant an increase of the rent of the same amount as the
increase in the tax. Their Lordships doubt whether the editor intended to convey
that as a possible meaning of the word “proportionately™ and are satisfied that it

IS not its natural meaning or that which it bears in this proviso.
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23 Their Lordships are satisfied that the landlords™ construction of the rent
clause is correct from which it follows that Dr Bannerji was not entitled to
exercise his option for a renewal of the term as he had failed to pay the correct
rent for a period of three years immediately before he purported to exercise the
option and thus had failed to fulfil the terms of cl 3(c) of the lease.

24 Although the point was not taken with any clarity in the respondent’s
case their Lordships heard a submission on behalf of Dr Bannerji that the
landlords were estopped from relying upon the failure of Dr Bannerji to pay the

increased rent.

25 The basis of this submission was that the landlords had taken no action
to enforce payment of the increased rent between the date when they first
demanded it in March 1974 and the date upon which Dr Bannerji purported to
exercise his option in April 1977. Their Lordships are satisfied that the fact that
the landlords did not take steps to enforce their legal right to payment of the
increased rent cannot amount to an estoppel in the circumstances of this case.
At all times Dr Bannerji knew that the landlords contended that the correct rent
was $240 a month and he knew that they were refusing to accept his cheques
for the lesser amount. In these circumstances it is quite impossible to spell out
any promise on the part of the landlords that they would not insist upon the
payment of the correct rent as a condition precedent to the exercise of the option
as required by cl 3(c) of the lease. It would not appear that this point was taken
in either of the lower courts and their Lordships are satisfied there is no

substance in it.

26 For these reasons their Lordships allowed the appeal, restored the order
of Mr FA Chua J and directed the respondent to pay the appellant’s costs here

and in the courts below.
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27 Appeal allowed

Lord Brandon of Oakbrook
Sir Denys Buckley

Lord Griffiths

Lord Roskill

Sir Owen Woodhouse
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