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1 Cur Adv Vult

2 On 9 February 1989, the plaintiffs obtained an ex parte injunction

restraining the defendant:

... during the period of five (5) years from 14 April 1989 within

the exclusive areas of all areas in Asia, East of Iran except Japan

from undertaking or carrying on either alone or in partnership or

be employed or interested directly or indirectly in any capacity or

either directly or indirectly give advice or act as adviser to any

company whatsoever in any business of a similar nature to the

business carried on by the plaintiffs as at 14 April 1989 or

canvassing or soliciting orders from any person firm or company

who has been a customer of the plaintiffs as at 14 April 1989;
3 The affidavit filed by the plaintiffs in support of the application for the
injunction stated the following material facts: that the plaintiffs carried on the
business of manufacturing polyurethane products and systems; that they
employed the defendant on 1 August 1985 as a laboratory technician; that he
signed a secrecy deed (on the day it was dated, ie 25 August 1987) containing
the covenant in terms of the injunction as he was afraid he would be dismissed
from the employment of the plaintiffs if he did not; that on 15 March 1989, he

served one month's notice of termination of employment with the plaintiffs; that
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in the course of employment, he acquired knowledge of the secret formulae of
certain polyurethane products produced by the plaintiffs; that the defendant then
obtained employment with a company called Olin Pte Ltd ("'Olin") which carried
on the same business as the plaintiffs; that the defendant would in all likelihood
divulge the manufacturing processes and secret formulae of the plaintiffs to their
detriment; that the defendant approached the plaintiffs customers with the
intention of soliciting business; that Olin was likely to begin processing
polyurethane in Singapore and such operations were likely to be conducted in a

manner similar to the plaintiffs.

4 The defendant applied to discharge the injunction. He filed two
affidavits, in the first of which he stated as follows: that on the day the secrecy
deed was signed, Olin’s processes were different from those of the plaintiffs and
that Olin had no intention to use the processes or formulae of the plaintiffs and
for that reason he did not use and it was unnecessary to use his knowledge of
the plaintiffs” formulae; that he went to Indonesia in 1989 to do a market survey
for Olin and inadvertently visited one of the customers of the plaintiffs; that in
May 1989 he was sent by Olin to their associate company in New Haven, USA
to receive training in the chemical and equipment technology of Olin; that he
was a graduate from the Singapore Polytechnic in chemical process technology
and would not be able to obtain meaningful work and would be put to great
financial hardship if he were restrained from carrying on his employment with
Olin.

5 In the same affidavit, the defendant gave a detailed description of the
manufacturing processes of the plaintiffs and Olin: (a) the plaintiffs sell two
components for the processing of polyurethane: (1) Polyol Blend and (2)
Isocyanate. The plaintiffs manufacture Polyol Blend in Singapore by blending

raw materials sourced from local and overseas suppliers with a blending agent

Version No 1: 11 Sep 2026 (01:05 hrs)



Asia Polyurethane Mfg Pte Ltd v Woon Sow Liong [1990] SGHC 25

called CFC 11 which can be purchased in Singapore. They import the second
component, Isocyanate. The plaintiffs sell these two components separately in
44-gallon drums. The customers mix the two components into polyurethane
foam which is then dispensed into moulds to solidify into the required shapes
and sizes. The mixing is done manually or by conventional foam machines; (b)
Olin also sells Polyol Blend (already blended with CFC 11) and Isocyanate
Blend, both of which are made by their associate company in USA. In
Singapore, Olin will add another blowing agent CFC 12 to the two components
separately. They are then packed and sold in pressurized cylinders. The mixing
is done in Olin’s Autofroth equipment which is used to inject the polyurethane
foam into moulds to cure into the required shapes and sizes. It is claimed that

the Autofroth system of processing is superior to manual mixing.

6 In the second affidavit, the defendant stated that the secrecy deed relied
upon by the plaintiffs was the second deed he had signed and that the first deed
was in exactly the same terms except that the covenant was for two years instead
of five years. He also said that the general technology for polyurethane foam

was known for about 50 years.

7 In reply to the defendant’s first affidavit, the plaintiffs filed another
affidavit in which their manager claimed that the plaintiffs had devised their
own formulation to meet the consumer behaviour, pattern and requirements of
local and regional purchasers as the materials were susceptible to chemical
changes under different climatic conditions and that this “local expertise™ was
invaluable as it put the plaintiffs on a more competitive level in comparison with
Olin’s products which were imported from USA. Counsel was unable to
enlighten me on the scope of this rather vague claim, but | understood this to
mean that the plaintiffs had to ensure that the Polyol Blend they manufactured

was suitable to the requirements of their customers having regard to the climatic
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conditions prevailing in the countries where they were situated. According to a
brochure exhibited to one of the affidavits filed on behalf of the plaintiffs, it
would appear that they had customers in Australia, Hong Kong, India,
Indonesia, Malaysia, New Zealand, Philippines, Thailand, and, of course,
Singapore. However, the plaintiffs did not allege that Olin was their competitor
in countries outside ASEAN, or that the climatic conditions of the ASEAN
countries were sufficiently variable as to justify different formulations for their

Polyol Blend.

8 Olin filed two affidavits. In the first affidavit, the managing director, JP,
stated that the only secret worth mentioning in the present case (and counsel for
the plaintiffs confirmed that the plaintiffs™ claim to protection was based on this
secret) was the Polyol Blend and that both parties had their own blend, that Olin
employed the defendant to train consumers to use the Autofroth system and not
to do research and development as this was done in USA and that Olin had not
used the defendant’s knowledge of the plaintiffs” formulae to blend their Polyol
Blend. In para 5 of the second affidavit, JP said that he had been informed by
Olin’s chemists that they or any other competent chemist could obtain an exact
analysis of the chemical composition and percentages of the chemicals therein
of the plaintiffs” Polyol Blend by analysing a sample of it in a properly equipped

laboratory.

9 In reply to these affidavits, the plaintiffs filed three more affidavits. It is
not necessary to say more about them except that in none of them was there a
denial of the claim of Olin's chemists that the composition of the plaintiffs’
Polyol Blend could be broken down by any competent chemist. The only reply

was as follows:

I am unable to appreciate para 5 of [JP’s] affidavit ... I sincerely
hope that he is not suggesting that simply because a competent
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chemist may be able to analyse the chemical composition and the

percentages of the chemicals therein that secret formulations are

no longer worthy of legal protection.
10 This statement is an implied admission that the plaintiffs” formulations
of their Polyol Blend are easily discoverable by Olin if they were minded to. In
my view, this admission negated the plaintiffs® claim to any secret process in
the blending of their Polyol Blend. The admission also negated the plaintiffs’
claim to ‘local expertise in the sense | have understood it, ie mixing
specifications to take into account climatic conditions. This “local expertise’
would also not be a secret.

11 Even if the “local expertise” was referable to the mixing specifications
for each individual customer, which | doubted very much, it would not avail the
plaintiffs in this motion as there was no allegation that the defendant knew the

specifications for each of the individual customers.

12 The law is clear. All covenants in restraint of trade are prima facie void
unless they are reasonable in the interests of the parties concerned and also
reasonable in the interest of the public. In the absence of any interest of the
employer that requires protection, which may be trade secrets or confidential
information relating to customers etc, it is contrary to public policy to restrain
competition. On the evidence before me, | was not satisfied that the plaintiffs
had any secret process or formula to protect in regard to the blending of their
Polyol Blend.

13 As regards the covenant against soliciting the customers of the plaintiffs,
it was not even suggested that Olin was not in a position to identify all or the
major manufacturers of polyurethane products in the region by referring the

relevant trade directories. In this respect, | have taken into account the
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admission of the defendant that he had, as an employee of Olin, conducted a
survey of the market for Olin’s products and that he had inadvertently contacted
one of the plaintiffs’ customers in Indonesia. It is significant to note that there
was no specific allegation that the defendant solicited business from this

customer.

14 Counsel for the defendant contended that the interim injunction should
be discharged on the ground that the plaintiffs had failed to make full and frank
disclosure of the material facts. It was pointed out that the plaintiffs did not
disclose to the judge that the original covenant was only for two years and that
its duration was extended to five by a second covenant given by the defendant
after he had completed two years of employment with the plaintiffs. In my view,
it is not a strict rule that an interim injunction must be discharged on this ground,
if made good. The court has a discretion to maintain it if the defendant has not
been prejudiced: see Brinks-MAT Ltd v Elcombe [1988] 3 All ER 188. In the
present case, as the restraint period commenced from the date the defendant
ceased employment with the plaintiffs and that period had not expired at the
date of commencement of this action, the defendant was not prejudiced on that

ground.

15 However, | was of the view that the defendant could have been
prejudiced on the ground that if the disclosure of the original covenant for two
years were made it might have led the judge to find that the further period of
three years was unreasonable since the plaintiffs had, by stipulating the shorter
period originally, provided the necessary evidence that that period was
sufficient to protect their legitimate interests. In the absence of any explanation
from the plaintiffs, and there was no explanation as to why the covenant was

extended, | concluded that the new term of the restraint was unreasonable.
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16 Counsel for the defendant also contended that the new secrecy deed was
unenforceable for lack of consideration as the defendant, when he executed the
deed, was in the employment of the plaintiffs and that the plaintiffs had made
no new promises or provided no new benefits. It was not disputed that a
covenant in restraint of trade must be supported by consideration and that the
fact that it is made under deed is not sufficient, the reason being such covenants
are an exception to the rule that promises made under seal are enforceable
without consideration: see 12 Halsbury's Laws of England (4th Ed) at para
1355 n 6. In my view, there was consideration for the second covenant: it was
in the plaintiffs continuing to employ the defendant. However, this finding
would not assist the plaintiffs, as | have held that the new term is unreasonable.
It is not possible for the plaintiffs to fall back on the first covenant as it has been
effectively extinguished by the second secrecy deed and it is not possible for the

court to enforce it for a period shorter than five years.

17 The interim injunction restrained the defendant from having anything to
do with the polyurethane business in the exclusive areas for a period of five
years from the date of cessation of his employment with the plaintiffs. In view
of the limited interest the plaintiffs sought to protect, the injunction was plainly
too wide. It is not necessary to decide whether the scope of the covenant was
also too wide: see Commercial Plastics Ltd v Vincent [1964] 3 All ER 546
(where a restriction preventing an ex-employee from seeking employment with
the said plaintiffs’ competitors in the PVC calendering field for one year after
cessation of employment was struck down when the said plaintiffs required

protection only for trade secrets relating to the production of adhesive tape).

18 For the above reasons, | discharged the injunction with costs at the

conclusion of the hearing.
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19 Application allowed .

Chan Sek Keong J

Lawrence Wong (Hee Theng Fong & Co) for the plaintiffs
James Goon (Toh Weng Cheong & James Goon) for the defendant
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