IN THE HIGH COURT OF THE REPUBLIC OF SINGAPORE

[1990] SGHC 81
0S 360/1989

Between
Tan Kim Hong
... Plaintiff
And
Keng Heng Investment Pte Ltd
Another
... Defendant

GROUNDS OF DECISION

Res Judicata; Family Law — Matrimonial assets — Division

Version No 1: 11 Sep 2026 (01:05 hrs)



This judgment is subject to final editorial corrections approved by the
court and/or redaction pursuant to the publisher’s duty in compliance
with the law, for publication in LawNet and/or the Singapore Law
Reports.

Tan Kim Hong v Keng Heng Investment Pte Ltd and Another

[1990] SGHC 81

OS 360/1989
T S Sinnathuray J
31 October 1990

1 Cur Adv Vult

2 In this originating summons commenced by Singapore Finance Ltd as
plaintiffs, the application was in the nature of interpleader proceedings. The first
defendants were Keng Heng Investment Pte Ltd (Keng Heng); the second
defendant was Chin Pek Chan; and the third defendant was Tan Kim Hong.

3 In the course of the proceedings, several matters were resolved. At this
hearing, the third defendant, Tan Kim Hong, is the plaintiff, and the second
defendant, Chin Pek Chan, is the sole defendant. They are husband and wife. |

will refer to them as the parties in these proceedings.

4 The parties were married in London on 3 July 1976. They had an
unhappy marriage. The marriage was dissolved recently on 15 March 1990. The
dispute in these proceedings concerns the matrimonial property, No 18 Leedon
Heights #06-07, Singapore 1026.

5 The parties came to live in Singapore in August 1979. The husband was

employed as the general manager of Cairnhill Hotel at No 19 Cairnhill Circle.
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The wife worked as the personal assistant to the managing director of the hotel.
They lived at No 8 Wa tten Drive.

6 Almost within two years of their living in Singapore, the marriage broke
down. The husband b egan to neglect the wife from around May 1981. It appears
from the affidavit evidence that the husband married a woman in Johore in July
1983 and there is a child from that union born in February 1984. Effectively,
the husband had deserted the wife by 10 S eptember 1984.

7 At this time, the husband™ s father came into the picture. He gave
$300,000 to assist the parties to purchase the matrimonial property at No 18
Leedon Heights. The property was purchased for $390,000 and put in the
husband™ s name. He th en mortgaged the property to Singapore Finance Ltd,
the original plaintiffs in these proceedings. The husband made himself

responsible for making the mortgage payments.

8 At the hearing, counsel for the wife drew my attention to the
documentary evidence that the property has been mortgaged by the husband for
$210,000 when, in fact, his father had contributed $300,000. Taking into
account disbursements and other expens es, counsel said, it was not necessary
for the husband to take out such a large mortgage on the matrimonial property,

for the purchase of it.

9 The wife, in an affidavit filed in Originating Summons No 655 of 1988,

affirmed the following facts:

(1) She had expended $27,534 for renovation and equipped the
matrimonial house with the necessary furniture and fittings.
She said that she used her savings and earnings. There is an
itemized account of the sum of $27,534.
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(2) From 8 June 1985, she paid all rates, maintenance fees and
outgoings which are itemized and total $13,357.

(3) From September 1984, she contributed towards her son” s
schooling and helped to pay some of her husband s debts,
which again are itemized, and they total $16,304.

(4) Apart from sporadic contributions from the husband which
ended in November 1987, the husband has failed to adequately
maintain her son and her for the past four years.

10 Next, sometime in the middle of 1988, the husband admitted the sale of
the matrimonial property to Keng Hen g, the first defendants. The wife had not
been consulted in the matter. It was when she came to know of the sale that she
commenced proceedings in Originating Summons No 655 of 1988 and filed the

affidavit | have referred to. In that originating summons, t he wife claimed, inter

alia, the following reliefs:

(1) A declaration that the property 18 Leedon Heights, #06-07,
Singapore 1026 is the matrimonial home of the plaintiff and the
defendant.

(2) A declaration that the defendant, who is the registered
proprietor, holds the property in trust for the plaintiff and the
defendant as tenants-in-common in equal shares.

(3) An order that the defendant executes a transfer of one-half
share of the property to the plaintiff failing which the Registrar
of the High Court shall be empowered to execute any or all
deeds relating to the transfer.

(4) Alternatively, should there be a sale before the transfer as
ordered in para 3, an order that the plaintiff shall receive one-
half of the net proceeds of sale direct from the purchasers of the

property.
11 At that time, the husband was in Kuala Lumpur. The wife obtained an
order of court for substituted service and the originating summons was served
by way of an advertisement in the New Straits Times circulating in West
Malaysia. Also, as at that time, the husband was represented by solicitors in
Singapore, it was submitted for the wife that they and the husband would have
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known or ought to have known of the proceedings which the wife had

commenced.

12 When the matter came on for hearing on 16 September 1988, the
husband failed to attend court nor was he represented by counsel. On the
affidavit evidence, portions of which | have earlier referred to, the learned Chief
Justice made an order in terms of paras (1) and (2) of the originating summons.
| pause here to observe for it becomes significant later, when | deal with the
submission relating to res judicata, that no order was made on paras (3) or (4)
of the originating summons. To continue, the Chief Justice also ordered the
husband to pay the costs of and incidental to the application and gave liberty to

apply.

13 Before me, counsel for the wife stressed that the husband has neither
appealed against the order nor taken any steps, under the liberty to apply

provision, to set aside the order made in favour of the wife.

14 The result of the order was that the husband was unable to proceed with
the sale of the property. Instead, Keng Heng sued the hu sband. A judgment was
entered against him and damages were settled in the sum of $80,769.75 which

the husband had to pay.

15 The next step taken was that the mortgagees, Singapore Finance Ltd,
sold the property. The contract for sale was made in January 1989, and the sale
and purchase was completed in April 1989. These proceedings are a

consequence of that transaction.

16 Before | consider the itemized issues raised by the husband, | must deal

with the general submission made on behalf of the wife tha t res judicata would
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apply to the parties, as they are bound by the order of court made by the learned

Chief Justice in the earlier originating summons.

17 Now, that originating summons was made under s 56 of the Women™ s
Charter (Cap 353), and, as | have already said, the declaratory orders obtained
were that the property was matrimonial property and that the property was held
by the parties as tenants- in-common in equal shares. That was all. The issue for
determination between the parties as to how the final distribution of the
matrimonial property was to be made was not considered nor dealt with by the
Chief Justice. There was no evidence before the Chief Justice that the property
was under mortgage, or for that matter, the circumstances of the mortgage .
There was also no reference to the sale of the property by the husband to Keng
Heng. They are matters that have been referred to in these proceedings and are
relevant to the issues for determination now. For these reasons | reject the
submission made for the wife that res judicata applies to the issues before me.

18 In my view, the law to be applied in this case is s 106 of the Women™ s
Charter. Having regard to the order made by the Chief Justice, that the
matrimonial property was held in trust for the husband and wife as tenants-in-
common, the property having b een sold, the question now arises as to how the
distribution is to be made of the purchase price, after payment of the moneys
due to the mortgagees. For the present purpose, | need only refer to s 106(1) and
(2) of the Women'™ s Charter. They read as follows:

(1) The Court shall have power when granting a decree of divorce,
judicial separation or nullity of marriage, to order the division
between the parties of any assets acquired by them during the
marriage by their joint efforts or the sale of a ny such assets and
the division between the parties of the proceeds of sale.

(2) In exercising the power conferred by subsection (1) the Court
shall have regard to -
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(a) the extent of the contributions made by each party in money,
property or work towards the acquiring of the assets;

(b) any debts owing by either party which were contracted for
their joint benefit; and

(c) the needs of the minor children (if any) of the marriage,

and, subject to those considerations, the Court shall incline

towards equality of division.
19 As | have said, the parties are divorced. | do not know what ancillary
matters have been dealt with since then. However, as there is an issue relating
to the matrimonial property, | am of the view that | have the power to decide on
the division of the property between the parties, in this case the proceeds of sale
of the property. In exercisin g that power, | must have regard to s 106(2)(b), any
debts owing by either party which were contracted for their joint benefit. So,
on the issues before me, what | have to decide is whether any of the debts
owing can be said to be debts incurred or contracted by the parties for their

joint benefit.

20 Here, |1 must reiterate the relevant facts. The matrimonial property was
bought for $390,000, $300,000 of which was given by the husband™ s father,
after the marriage of the parties was on the rocks. Counsel for the wife said, and
| agree with him, tha t it would be fair to add a sum of $15,000 for disbursement,
etc for the purchase of the property. Given that the property would cost
$405,000, the husband would have required another $105,000 to purchase the
pro perty. What he did, however, was to obtain by way of mortgage the sum of
$210,000. This was more than he needed for the purchase of the property. So,
the excess of over $100,000 was for his own personal benefit.

21 In more recent times, there are other sums of money which the husband
has benefited from. He has retained $38,000, the 10% deposit which he received
from Keng Heng. From the mortgage sale, he received $80,769.75. Together
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with the sum of over $100,00 0 from the mortgage, the husband has benefit ed
in moneys worth well in excess of $200,000. On the other hand, one of the
matters that was settled in the course of these proceedings was that the wife
received $40,000 from the sale proceeds of the property. It is in these
circumstances that counsel fo r the wife submitted that no further deductions

should be made in favour of the husband on the items which are in issue.

22 Having set out the background facts, | now come to consider each of the

items raised by counsel for the husband:

(1) Item 1 is for $5,000 which the husband claims he expended
for renovation and improvement to the property. First, there is
no documentary proof of the expenditure. Secondly, the wife,
who has an itemized account of $35,000 for renovation,
furniture and fittings, makes no claim for that sum. I think it is
petty of the husband to make a claim in this regard. Thirdly, as
a matter of law, renovation expenses that were incurred were
for the benefit of the property for they had enhanced the value
of the proper ty. Now that the property has been sold at a profit,
this sum of $5,000 is not properly claimable by the husband.
Likewise, item 2 of $14,000 which the husband claims he
incurred for household expenses, including TV, hi-fi, furniture
and general improvemen ts to the matrimonial property are also
not allowed.

(2) Item 3 is for $10,000, a fixed deposit which the husband had
with Singapore Finance Ltd from which deductions were made
when he was late in payment of his mortgage payments. For the
reason that the husband has substantially benefited from the
mortgage he took on the property, this deduction is disallowed.

(3) Item 4, the sum of $2,500 as maintenance fees due to the
management corporation has been abandoned.

(4) Items 5 and 6 can be considered together because they deal
with the sale by the husband of the property to Keng Heng. Item
5 of $7,660 is supposedly payment of brokerage fees for the
abortive sale and item 6 is for $80,769.75 for damages which t
he husband had to pay to Keng Heng. In giving the background,
I have said that the husband sold the property without telling
his wife of it. If the wife had not taken out the process in OS No
655 of 1988, counsel for the wife said that it may well be that
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she would have been left penniless. Moreover, it is to be borne
in mind that the husband had deserted the wife and had not
taken care of her and the son for many years. Therefore, I am
of the view that no deduction should be made in his favour for
the dama ges he has had to pay to Keng Heng nor is the wife
liable for any payment of brokerage fees if such a claim should
be made in the future.

(5) Item 7 is for $75,000, a sum allegedly taken by the husband
on an overdraft from the United Overseas Bank for his business
in Malaysia. The wife wholly protests that such a claim should
be made. She has no knowledge that moneys were ta ken for
business by the husband. There is also no documentary
evidence of the claim. This item must be rejected.

(6) Item 8 of $5,000 is for legal fees payable by the husband to
his solicitors for this case. The wife makes no similar claim.
Much as I sympathize with the position of the husband now,
this claim has no merit.

(7) Finally, there is item 9: $5,662.85 for costs payable by the
husband to the wife in OS No 655 of 1988. The Chief Justice
had ordered that costs of and incidental to the application be
paid by the husband. It means that the husband must
personally bear the costs, not that it is to be deducted from any
common property owned by the parties. In the sum of
$5,662.85 is included the costs incurred for the charging order
made consequent upon the Chief Justice” s Order. That, too,
must be borne by the husband personally.

23 On the determination made on the specific issues raised in this hearing,
the application of the husband is dismissed with costs.

24 Application dismissed.

T S Sinnathuray J

Chandra Mohan s/o K Nair (Tan Rajah & Cheah) for the plaintiff
Beh Eng Siew (YM Jumabhoy & Co) for the first defendant
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