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This judgment is subject to final editorial corrections approved by the
court and/or redaction pursuant to the publisher’s duty in compliance
with the law, for publication in LawNet and/or the Singapore Law
Reports.

Sim Poh Ping
v
Winsta Holding Pte Ltd and another and other appeals

[2020] SGCA 35

Court of Appeal — Civil Appeals Nos 218, 219 and 220 of 2018
Sundaresh Menon CJ, Andrew Phang Boon Leong JA, Judith Prakash JA,
Tay Yong Kwang JA and Steven Chong JA

21 October 2019

9 April 2020 Judgment reserved.
Andrew Phang Boon Leong JA (delivering the judgment of the court):
Introduction and overview

1 These are three related appeals arising out of the decision of the High
Court judge (“the Judge”) in Winsta Holding Pte Ltd and another v Sim Poh
Ping and others [2018] SGHC 239 (“the Judgment”). In essence, they relate to
two main areas. The first concerns the liability of the relevant defendants for
alleged breaches of fiduciary duties. The second is closely related to the first
inasmuch as if any breaches of fiduciary duties are in fact established, the

question arises as to what remedies are available to the plaintiff concerned.

2 We commence by observing that the former relates, in the main, to
Sfactual findings in relation to liability by the Judge in the court below, whilst
the latter raises, inter alia, difficult legal issues which have hitherto not been

decided definitively by this court.
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3 Not surprisingly, in so far as the former (ie, the issue of liability for
alleged breaches of fiduciary duties) is concerned, the inquiry is a fact-centric
one that, in turn, engages (in a holistic fashion) all the relevant facts and
circumstances of the case. This will, indeed, be evident in the analysis that

follows.

4 In so far as the latter (ie, remedial aspect) is concerned, the difficult
legal issue that must be decided by this court relates to the role (if any) of
causation when a breach of fiduciary duty has been established. We will explore
this — as well as other related issues — later in this judgment. Let us turn now to

the factual background to the present appeals.

Facts

5 Winsta Holding Pte Ltd (“Winsta Holding”) is the holding company,
and beneath it were seven subsidiaries (singly, a “Winsta Subsidiary” and
collectively, “the Winsta Subsidiaries”). Six of these subsidiaries were
primarily in the hostel business, and the last ran a serviced apartments business.
Winsta Holding and its 51% shareholder, M Development Ltd
(“M Development™), were the plaintiffs in the action below. Because cross-
appeals have been brought against the Judge’s decision, we refer to Winsta
Holding and M Development collectively as “the Winsta Companies” for
convenience. We will also refer hereafter to Winsta Holding as well as the

Winsta Subsidiaries as “the Winsta Group”.

6 The chief antagonists in the action were Mr Sim Poh Ping (“Mr Sim”),
Ms Sim Pei Yee (“Ms Lynn Sim”) and Ms Sim Pei San (“Ms Joyce Sim”)
(collectively, “the Sims” or the “Sim family”). Mr Sim is the father of Ms Lynn

Sim and Ms Joyce Sim. Each of them was a director of Winsta Holding and of
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all of the Winsta Subsidiaries. The allegations were that they had breached their
fiduciary duties by diverting opportunities away from the Winsta Group to their
own corporate vehicles or by entering into interested party transactions between
the Winsta Group and these corporate vehicles. These are the seven named
corporate defendants in the suit below (which are separate and distinct from the
Winsta Subsidiaries, and are therefore not to be confused with the latter; see
also [17] below); we will refer to them as “the Corporate Defendants”. In
addition, the Winsta Companies pursued claims against three other individuals,
Mr Kong Weijia (“Mr Dave Kong”), Ms Ng Connie (“Ms Connie Ng”), and
Mr Tan Choon Leong (“Mr Shawn Tan”). These individuals allegedly
dishonestly assisted the Sims in breaching their fiduciary duties to the Winsta
Group. The total value of the claims pursued was in the range of $16.3m to
$39.8m, as quantified by the Winsta Companies’ expert. The thirteen defendants

are collectively referred to as “the Defendants™.

7 The Judge explained his holdings in the Judgment. The Judge found that
the Sims had committed a large number of breaches of fiduciary duty against
the Winsta Group. Some of these included the diversion of corporate
opportunities from a Winsta Subsidiary to their own vehicles, but most of them
concerned interested party transactions where the Sim sisters (Ms Lynn Sim and
Ms Joyce Sim) stood on both sides of the transaction. Although liability for
breach of fiduciary duty was established, the Judge determined that the burden
fell on the Winsta Companies to establish but-for causation, rejecting the rule
in the Privy Council decision (on appeal from the Supreme Court of Canada) of
Brickenden v London Loan & Savings Co et al [1934] 3 DLR 465
(“Brickenden”, and therefore commonly referred to as “the Brickenden rule”)
that had been interpreted (in the Singapore context (though cf'the strict reading

of the Brickenden rule, as to which see [89] below)) to entail the burden being
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placed on the wrongdoing fiduciaries instead to prove that their principals would
have suffered the loss in any event. The Winsta Companies faced significant
difficulties in proving but-for causation, and ultimately only two of their claims,
concerning the diversion of two opportunities, succeeded. Mr Dave Kong,
Ms Connie Ng and Mr Shawn Tan were also found to have assisted the Sims in

carrying out the breaches of fiduciary duty.

8 The Winsta Companies and some of the Defendants filed appeals against
the Judge’s decision. We summarise the thrust of these three appeals briefly.
Civil Appeal No 218 of 2018 (“CA 218”) is Mr Sim’s appeal against the
Judge’s decision finding him liable for breaching his fiduciary duties towards
the Winsta Group. The Judge accepted that the evidence did not show that
Mr Sim had an interest or control in any of the corporate defendants which had
benefited from the various breaches of fiduciary duty, apart from Overseas
Students Placement Centre Pte Ltd (“OSPC”), but nevertheless found Mr Sim
to have breached the no-conflict and no-profit rules. Mr Sim alleges that this is

a “quantum leap” in reasoning and must be overturned on appeal.

9 Civil Appeal No 219 of 2018 (“CA 219”) is the appeal brought by the
Sim sisters and their corporate vehicles OSPC and Jiu Mao Jiu Hotpot Pte Ltd
(“JMJ Hotpot™). By this appeal, the Sim sisters seek to reduce the amount of

equitable compensation and costs ordered to be paid to the Winsta Companies.

10 Civil Appeal No 220 of 2018 (“CA 220”) is the most legally complex of
the three appeals. In this appeal, the Winsta Companies appeal against the
Judge’s decision to reject Brickenden and require them to prove but-for
causation. They say that Brickenden is justified on the basis of authority,

principle, and policy, and is particularly apt for this case where they, as
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principals, face difficulty in establishing but-for causation given that the Sims

as directors had such pervasive control over the Winsta Subsidiaries.

11 We now go into the facts in greater detail.

The parties
The Plaintiffs

12 Winsta Holding, the first respondent in CA 218 and CA 219 and the first
appellant in CA 220, was the first plaintiff in the High Court. It is the holding
company in a group of companies (viz, the Winsta Group) which are in the
hostel and serviced apartments business. The Winsta Group comprises Winsta
Holding and the following wholly owned subsidiaries of Winsta Holding (viz,
the Winsta Subsidiaries):

(a) Evan Hostel Pte Ltd (“Evan Hostel”);
(b) Carlisle Hostel Management Pte Ltd (“Carlisle Hostel”);
() Katong Hostel Pte Ltd (“Katong Hostel”);
(d) Pearl Hill Hostel Pte Ltd (“Pearl Hill Hostel”);
(e) Queensway Student Hostel Pte Ltd (“Queensway Hostel”);
) The Hill Lodge @ Mount Vernon Pte Ltd (“Hill Lodge”); and
(2) Global Residence Pte Ltd (“Global Residence™).
13 On 20 May 2015, Winsta Holding and the Winsta Subsidiaries

commenced Suit No 491 of 2015 (“the Suit”) in the High Court claiming breach

of fiduciary and other duties, knowing receipt, dishonest assistance, conspiracy

Version No 1: 27 Oct 2020 (22:41 hrs)



Sim Poh Ping v Winsta Holding Pte Ltd [2020] SGCA 35

to injure and/or deceit. The Winsta Subsidiaries were placed under creditors’

voluntary liquidation between 3 August 2015 and 4 August 2015.

14 M Development, the second respondent in CA 218 and CA 219 and the
second appellant in CA 220, was the second plaintiff in the Suit.
M Development holds 51% of the issued share capital of Winsta Holding and is
a public company listed on the Singapore Exchange. M Development was

assigned the claims by the Winsta Subsidiaries in the Suit on 29 October 2015.

The Defendants

15 Mr Sim, the appellant in CA 218 and the first respondent in CA 220,
was the first defendant in the Suit. His daughters, Ms Lynn Sim and Ms Joyce
Sim, are the appellants in CA 219 and two of the respondents in CA 220.
Mr Sim and Ms Joyce Sim, together with two related companies, held 34% of
the shares in Winsta Holding. The remaining 15% of the shareholding was

owned by various unrelated third parties.

16 The directorships of the Sims in the Winsta Group at all material times

were as follows:

(a) Mr Sim: managing director of Winsta Holding (July 2014 to
22 May 2015), director of Winsta Holding, and director of each
of the Winsta Subsidiaries;

(b) Ms Lynn Sim: director of M Development (until 28 April 2015),
director of Winsta Holding, and director of each of the Winsta

Subsidiaries;

(c) Ms Joyce Sim: director of Winsta Holding and each of the

Winsta Subsidiaries.
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17 Seven companies were made defendants to the action below (viz, the
Corporate Defendants). The Corporate Defendants were alleged to have been
the vehicles of the Sim family which were used to facilitate the Sims’

wrongdoing, and are as follows:
(a) OSPC (ie, Overseas Students Placement Centre Pte Ltd);
(b) ATAS Residence Pte Ltd (“ATAS”);
() Uni-House Pte Ltd (“Uni-House”);
(d) Unihouse @ Evans Pte Ltd (“Unihouse@Evans”);
(e) JMIJ Hotpot (ie, Jiu Mao Jiu Hotpot Pte Ltd);
§)) ICS Catering Pte Ltd (“ICS Catering”); and
(2) [-Masters Air-Conditional Pte Ltd (“I-Masters”).
18 In addition (and as alluded to above), claims were brought against three

other individuals who were alleged to have dishonestly assisted the Sims in their

breaches of fiduciary duty:

(a) Mr Dave Kong, the director of ATAS (see the Judgment at [11]),
an employee of OSPC (see the Judgment at [40]) and a
shareholder in JMJ Hotpot (see the Judgment at [98]);

(b) Ms Connie Ng, an employee of Katong Hostel seconded to
Winsta Holding (see the Judgment at [12]); and

(c) Mr Shawn Tan, Operation Manager of Winsta Holding and
director of [-Masters (see the Judgment at [13]).
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Background to the dispute

19 The Judge has comprehensively set out the facts in the Judgment at [17]—
[36] and in his discussion of each of the claims. Here, we offer only a brief

summary of the most pertinent facts that are germane to the present appeals.

20 The Sims, in particular Mr Sim, were the original driving force behind
the Winsta Subsidiaries and the creation of the Winsta Group. Mr Sim entered
the property leasing business and hostel business in 2002-2003. In 2003,
Katong Hostel was incorporated and it started its first student hostel. The
business was profitable and Mr Sim expanded it by opening more hostels. For
each new hostel opened, a new company would also be incorporated to manage
it. Pearl Hill Hostel was incorporated on 25 May 2004 and Hill Lodge on
9 January 2006. Mr Sim then decided to strike out into the business of managing
serviced residences in 2007, and incorporated Global Residence that year to

manage rented serviced apartments.

21 Winsta Holding was incorporated on 27 February 2008 and became the
holding company of the various individual hostel and serviced apartment
companies. Expansion of the hostel business also continued at a steady pace.
On 13 March 2008, Queensway Hostel was incorporated as another subsidiary
of Winsta Holding. In 2009, Winsta Holding acquired Carlisle Hostel. Evan

Hostel was later incorporated in 2012.

22 M Development entered the picture in January 2010. It bought 51% of
the shares of Winsta Holding. Mr Sim was invited but declined to join the board
of M Development. Ms Lynn Sim was appointed to the board of
M Development by September 2010. As stipulated under the terms of

M Development’s purchase of the shares in Winsta Holding, the Sims continued
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to manage Winsta Holding and its subsidiaries. Mr Sim was in charge of
charting the overall direction of the Winsta Group and handling key contracts
with governmental authorities whilst the Sim sisters were the directors in charge
of the day-to-day operations. In 2011, Mr Huang Wen-Lai, a nominee of
M Development, was appointed to the board of Winsta Holding.

23 The profits of the Winsta Subsidiaries declined between 2010 and 2012.
In 2013, the Winsta Group registered a loss of $8.5m. Further losses were
projected for 2014. In July 2014, M Development appointed additional
directors, Ms Huang Tzu Ting (“Ms Huang”), Mr David Chin and Mr Yap Kian
Peng, to the board of Winsta Holding. At the same time, Mr Sim was appointed

as managing director of Winsta Holding.

24 Winsta Holding and M Development began to suspect very significant
interested party transactions in the Winsta Group after the additional directors
were appointed to the board of Winsta Holding. Ms Huang was given the
authority to take necessary steps to protect, secure and preserve the company’s
records and financial information. She engaged KordaMentha Pte Ltd
(“KordaMentha™), a company specialising in forensic accounting, review and
investigation services. In April 2015, KordaMentha produced its draft
Preliminary Findings. On 7 May 2015, the Preliminary Findings were discussed
by the Winsta Holding board. Two weeks later, the Suit was commenced. The
dispute concerns alleged breaches of fiduciary duty in respect of duties owed to

the Winsta Subsidiaries.

25 On 22 May 2015, the Sims’ employment with Winsta Holding was
terminated. Ms Lynn Sim’s directorship in M Development was also
terminated. But the Sims remained directors of Winsta Holding. In June 2015,

Winsta Holding appointed The Uncharted Co (“TUC”) to provide management
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services to its businesses, primarily in relation to Katong Hostel, Evan Hostel,
Hill Lodge and Global Residence. In July 2015, the TUC produced its report on
its observations and suggested steps to turn around the business units. It stated
that Katong Hostel’s losses for the first half of 2015 were about $0.5m and its
losses might be about $1.8m by December 2015, and that it did not have enough
cash to meet all its obligations. It also stated that the Winsta Group was expected

to face a shortfall of about $11.2m in December 2015.

26 The Winsta Subsidiaries were placed under creditors’ voluntary
liquidation between 3 August 2015 and 4 August 2015. The decisions were
made by the directors nominated by M Development. Winsta Holding and
M Development alleged that the liquidations were due to the subsidiaries having
been run to the ground by the Sims’ fraudulent and/or wrongful conduct. This

is a matter of contention in these appeals as well.

27 Katong Hostel and Evan Hostel had leases with the Singapore Land
Authority (“SLA”). The latter called on the insurance bonds issued as security
in connection with the leases after Katong Hostel and Evan Hostel were placed
under liquidation. The bonds amounted to $2.1m, and were guaranteed by
Winsta Holding, the Sims and the four directors of Winsta Holding nominated
by M Development. Mr Sim paid $276,666.67 in this regard. In addition, ORIX
Leasing Singapore Limited (“ORIX”) called on the guarantees provided by
Mr Sim, Ms Lynn Sim, Winsta Holding and Global Residence for a $2.5m loan
facility to renovate a hostel leased to Evan Hostel. Mr Sim paid ORIX
$681,542.20.

10
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Claims pursued below

28 The Winsta Companies pursued eight discrete categories of claims
against the Defendants in the High Court. We briefly summarise each of these

as follows.

29 First, the Winsta Companies claimed that the Sims had breached their
fiduciary duties to Global Residence by diverting an opportunity to operate
serviced apartments at a property called [lluminaire to their own vehicle, OSPC.

The Illuminaire opportunity arose in 2012 (see the Judgment at [43] and [54]).

30 Second, the Winsta Companies claimed that the Sims had breached their
fiduciary duties by diverting an opportunity to provide serviced apartments at
Scotts Square to their own vehicle ATAS, which competed with the business of
a Winsta Subsidiary, Global Residence. This opportunity arose in May 2014
(see the Judgment at [58]).

31 Third, the Winsta Companies claimed that the Sims had breached their
fiduciary duties towards Hill Lodge and Evan Hostel by subletting blocks of
buildings at these two properties under the Winsta Group to their own vehicles
Uni-House and Unihouse@ZEvans respectively. The Winsta Companies claimed
that the homestay business run by Uni-House and Unihouse@Evans was in
competition with the hostel business of Hill Lodge and Evan Hostel (see the
Judgment at [80]). Uni-House was incorporated in February 2012 (see the
Judgment at [81]). Unihouse@Evans was wholly owned by Uni-House (see the
Judgment at [92]).

32 Fourth, the Winsta Companies claimed against the Sims for allegedly
misusing Winsta Group’s resources to run JMJ Hotpot, and for using

JMIJ Hotpot as a conduit to divert revenue arising from Mongolian students

11
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attending a summer camp to their own benefit (see the Judgment at [100]). The
Winsta Group had been contracting with Help International LLC to provide
accommodation for a group of Mongolian students visiting Singapore in the
summers of 2011 to 2013. In 2014, however, the students were housed at
Devonshire, a property owned by Ms Joyce Sim’s husband, and the monies
were paid to JMJ Hotpot instead of to the Winsta Group (see the Judgment at
[104]).

33 Fifth, the Winsta Companies claimed against the Sims for the provision
of catering services by their vehicle, ICS Catering, to the Winsta Group. The
allegation was that the Sim sisters had received personal benefits in the form of
monthly fees from ICS Catering, and no disclosure of their interests had been
made to Winsta Holding (see the Judgment at [115]). ICS Catering was
incorporated on 1 November 2012, and was a vendor to the Winsta Group in
2013 and 2014 (see the Judgment at [114]). ICS Catering also took over the

running of the cafeteria at Hill Lodge.

34 Sixth, the Winsta Companies claimed against the Sims for holding an
interest, through OSPC, in I-Masters, which provided air-conditioning and
general contracting and maintenance (“ACM”) work to the Winsta Group. The
allegation was that OSPC’s divestment of its shareholding to one Zhao Feng for
no consideration was a sham, and that the Sims acted in conflict of interest in
awarding the ACM work to [-Masters (see the Judgment at [133]). [-Masters
was incorporated on 23 April 2013, and received payments from various Winsta

Subsidiaries from 2013 to 2015.

35 Seventh, the Winsta Companies pursued claims against Mr Dave Kong,
Mr Shawn Tan and Ms Connie Ng in dishonest assistance. Mr Dave Kong was

alleged to have dishonestly assisted the Sims by diverting the Illuminaire and

12
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Scotts Square opportunities to the Sims’ vehicles, OSPC and ATAS, and by
managing the Illuminaire and Scotts Square properties, all while knowing of the
Sims’ interests in OSPC and ATAS (see the Judgment at [151]). Mr Shawn Tan
was alleged to have dishonestly assisted the Sim sisters by fronting the
management and operations of [-Masters for the Sim sisters, who were its real
owners and controllers (see the Judgment at [164]). Ms Connie Ng, a senior
employee of Winsta Holding, was alleged to have dishonestly assisted the Sim
sisters by assisting with the accounting work for various Sim family vehicles,
even though she knew they were not part of the Winsta Group (see the Judgment
at [170]).

36 Eighth, claims were also pursued against OSPC and JMJ Hotpot. OSPC
was alleged to have dishonestly assisted in the diversion of the Illuminaire
opportunity. JMJ Hotpot’s account was allegedly used to receive payment from
Help International LLC for housing the Mongolian students when they visited
the in summer of 2014 (see the Judgment at [173]-[174]).

The decision below

37 The Judge dealt with each of the categories of claims largely in the
sequence in which we have set them out at [29]-[36] above, except that where
the Sims were concerned, he considered the liability of the Sim sisters separately

from the liability of Mr Sim.

38 First, the Judge found that the Sim sisters had breached the no-conflict
rule and the no-profit rule when they directed the Illuminaire opportunity to
OSPC and procured OSPC to compete with Global Residence (see the Judgment
at [54]). The Judge rejected the explanations provided by the Sim sisters in

relation to the I[lluminaire project (see the Judgment at [50]). He considered that

13
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there was no reason why it could not have been directed to Global Residence.
Mr Dave Kong confirmed on the stand it was entirely possible for the project to
have been a Global Residence project. It was also clear that the serviced
apartment business at [lluminaire competed with Global Residence’s business
(see the Judgment at [53]). The evidence showed that the Sim sisters received
the opportunity in their capacities as directors of Winsta Holding or Global
Residence. The Sim sisters’ interest in OSPC placed them in a position of
conflict in respect of their duties to Winsta Holding and Global Residence. This
conflict of interests was compounded by the fact that the Sim sisters received
profits earned by OSPC (see the Judgment at [54]). The Sims’ interest in OSPC
was disclosed to the board of Winsta Holding in 2010 but no disclosure was
made regarding OSPC’s subsequent involvement in the Illuminaire project;
thus, the disclosure was wholly insufficient for purposes of the conflict of
interests arising from the fact that OSPC was in a business in competition with
Global Residence (see the Judgment at [56]). Thus, the Sim sisters had breached

the no-conflict and no-profit rules.

39 Second, the Judge also found that the Sim sisters had breached their
fiduciary duties towards Global Residence when they diverted an opportunity
to lease apartment units at Scotts Square to their own vehicle, ATAS. Contrary
to the sisters’ arguments, the Judge found that both of them had interests in
ATAS: they were the sole directors and shareholders of ATAS when it was
incorporated, and although the shares were transferred away to Ms Lynn Sim’s
mother-in-law (see the Judgment at [60]), they continued to be heavily involved
in ATAS so much so that they were considered by Mr Dave Kong to be the de
facto controllers of ATAS (see the Judgment at [66]). The Judge found that there
had been a breach of fiduciary duty because Global Residence could have taken

up the opportunity as it was involved in the serviced apartment business as well,
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but that the Sim sisters had directed the Scotts Square opportunity to ATAS
instead and had procured ATAS to compete with Global Residence (see the
Judgment at [72]), without disclosing this and obtaining the informed consent
of Winsta Holding. This was a breach of both the no-conflict and no-profit rules

(see the Judgment at [72]-[73]).

40 Third, the Judge considered the claims brought for alleged breach of
fiduciary duties by the Sim sisters in having Hill Lodge lease out two blocks of
buildings to Uni-House and in having Evans Hostel lease out one block of
buildings to Unihouse@Evans. The Sim sisters argued that they had no personal
interests in either Uni-House or Unihouse@Evans. The Judge disagreed. It was
significant to him, amongst several other reasons, that the Sim sisters were
appointed as bank signatories of Uni-House even before the tenancy agreement
for Uni-House was signed (see the Judgment at [84]); the person whom the Sim
sisters claimed was running the homestay business at Uni-House had no
experience in running such a business, and instead gave evidence that Ms Joyce
Sim made the key decisions (see the Judgment at [85]); Ms Joyce Sim had
substantial involvement in the operations of Uni-House (see the Judgment at
[86]); and they had effectively treated Uni-House as if it was their own
company, for example, where Ms Joyce Sim used a personal bank account to
collect rentals from Uni-House customers in China (see the Judgment at [89]).
The Judge found a breach of fiduciary duty not in the fact that the opportunity
to run a homestay business was diverted from the Winsta Group — he considered
that this was quite a different kind of business from the hostel business the
Winsta Group was in — but, instead, found the breach in the interested party
transactions that took place between Uni-House and Hill Lodge, as well as

between Unihouse@Evans and Evan Hostel, because the Sim sisters stood on
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both sides of the transactions in violation of the no-conflict rule (see the

Judgment at [95]).

41 Fourth, the Judge found, contrary to the Sim sisters’ arguments, that they
were the beneficial owners of JMJ Hotpot. Although the shares in JMJ Hotpot
had been transferred to Mr Dave Kong, this was done only to enable JMJ Hotpot
to apply for work permits, as Ms Joyce Sim had been blacklisted by the Ministry
of Manpower (see the Judgment at [98]-[99]). Ms Lynn Sim admitted that
Winsta Group personnel provided support and administrative services to
JMIJ Hotpot without any disclosure to or approval of the board of Winsta
Holding, and without any payment to the Winsta Group for such services (see
the Judgment at [101]). By misusing Winsta Group’s resources, the Sim sisters
had breached their fiduciary duties to act in the best interests of Winsta Holding

and not to place themselves in a position of conflict (see the Judgment at [103]).

42 In so far as the accommodation of Mongolian students was concerned,
Ms Joyce Sim said that payment was made to JMJ Hotpot’s account because
Help International LLC needed a company’s bank account to make payment to
and so she gave them JMJ Hotpot’s account. However, she admitted that she
had received $31,250 which was deposited into her joint account with her
husband. None of this was disclosed to the board of Winsta Holding (see the
Judgment at [105]). The Judge accepted Ms Joyce Sim’s evidence that when
she offered Devonshire to Help International LLC, the intention was to
surrender the lease of Katong Hostel. Thus, the Winsta Group could not have
taken advantage of the 2014 summer camp opportunity (see the Judgment at
[110]). Nevertheless, the 2014 summer camp opportunity came to the Sim
sisters because of their position as directors of Winsta Holding and Katong
Hostel. Clearly, Ms Joyce Sim had a personal interest in Devonshire and in fact

profited personally from the opportunity. By reason of their relationship,
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Ms Lynn Sim was also an interested party. Thus, the Sim sisters had breached

the no-profit rule (see the Judgment at [111]).

43 Fifth, in so far as the claims pursued in respect of ICS Catering were
concerned, the Judge concluded that the Sim sisters had committed breaches of
fiduciary duty. ICS Catering was in fact owned and controlled by the Sim
family: the Sim sisters were the only directors of ICS Catering at its
incorporation and were heavily involved in running it, and although Winsta
Holding was given a 70% shareholding in ICS Catering, Winsta Holding itself
was never told of this, and its 70% shareholding was later transferred away
without consideration (see the Judgment at [120]-[121]). The breaches lay in
the Sim sisters’ standing on both sides of the transactions, with ICS Catering on
the one hand, and various Winsta Subsidiaries on the other, which amounted to
breaches of the no-conflict and no-profit rules (see the Judgment at [128]—

[129)).

44 Sixth, in so far as [-Master’s provision of ACM work to the Winsta
Group was concerned, the Judge found that the Sim sisters had an interest in I-
Masters, but did not control it (see the Judgment at [137]). OSPC had a
shareholding in [-Masters when the latter was incorporated, and the divestment
of that shareholding to one Zhao Feng for no consideration was considered by
the Judge to be a sham. OSPC was the Sims’ vehicle, so the Sim sisters retained
an interest in I-Masters. They had breached the no-conflict rule when they
procured the Winsta Group to enter into transactions with [-Masters, since they
stood on both sides of the transactions and had not disclosed this (see the

Judgment at [144]).

45 Having considered the liability of the Sim sisters in respect of the six

claims for breach of fiduciary duty above, and having found that all the claims
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succeeded, the Judge turned to consider Mr Sim’s liability. It was not disputed
that he had an interest in OSPC. The Judge accepted, however, that there was
no evidence that Mr Sim had an interest in and/or controlled any of the
remaining corporate defendants, ie, ATAS, Uni-House, Unihouse@Evans,
JMJ Hotpot, ICS Catering and I-Masters (see the Judgment at [145]). He stated
that the mere fact that Mr Sim was the patriarch of the Sims was insufficient to
support such an inference. The question therefore was whether Mr Sim knew of
his daughters’ interests in the Corporate Defendants and/or of their
wrongdoings. The Judge found that Mr Sim must have known that the Sim
sisters had interests in the Corporate Defendants and of Ms Joyce Sim’s interest
in Devonshire. In view of their relationship, Mr Sim would also be regarded as
having personal interests in the Corporate Defendants and in Devonshire.
Mr Sim must have agreed to the actions taken by the Sim sisters (see the
Judgment at [148]). Thus, the Judge found that Mr Sim had breached his
fiduciary duties in the same way as the Sim sisters had. If Mr Sim had not agreed
with the actions taken by the Sim sisters, he ought to have taken steps to protect
the Winsta Group’s interests once he had learned of what the Sim sisters had
wanted to do. By taking no action, he had breached his fiduciary duty to act in
the best interests of Winsta Holding (see the Judgment at [149] and [150]).

46 The seventh category of claims concerned claims in dishonest assistance
brought against Mr Dave Kong, Mr Shawn Tan and Ms Connie Ng. The Judge
found Mr Dave Kong liable in dishonest assistance with regard to the
[lluminaire and Scotts Square properties. He considered that Mr Dave Kong did
not actively assist in the decision to divert the Illuminaire opportunity to OSPC
(see the Judgment at [158]) but that he did bring the Scotts Square opportunity
to Ms Lynn Sim’s attention, which amounted to active assistance. He further

actively assisted by managing OSPC’s business at Illuminaire and ATAS’s
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business at Scotts Square in competition with Global Residence (see the
Judgment at [161]). This assistance was dishonest, because he knew that the
shareholders of Winsta Group and OSPC were different, and that ATAS was
not a Winsta Group company (see the Judgment at [162]). Mr Dave Kong
himself was placed in a position of conflict of interest because he was managing
the serviced apartment business at [lluminaire and Scotts Square in competition
with Global Residence’s business (see the Judgment at [163]). Global Residence
was also managed by him through OSPC, which had acted as the marketing and
sales agent for Global Residence (see the Judgment at [41]).

47 The Judge also found Mr Shawn Tan liable in dishonest assistance for
actively assisting the Sim sisters by awarding the ACM works to [-Masters (see
the Judgment at [168]). Mr Shawn Tan represented Winsta Group in awarding
these works, while knowing of the Sim sisters’ interests in [-Masters (through
OSPC) (see the Judgment at [165]). This was active involvement amounting to

a breach of the standards of honest conduct.

48 Finally, the Judge found Ms Connie Ng liable in dishonest assistance for
assisting the Sim sisters’ breaches with respect to OSPC, ATAS and JMJ Hotpot
(see the Judgment at [171]). Ms Connie Ng was a senior employee of Winsta
Holding, and yet she had helped with the accounting functions for OSPC and
ATAS and had helped set up the accounting system for JMJ Hotpot (see the
Judgment at [171]). She had to have known of the Sim sisters’ interests in

OSPC, ATAS and JMJ Hotpot (see the Judgment at [172]).

49 On the eighth category of claims, brought against OSPC and JMJ Hotpot
for dishonest assistance, the Judge found that the claims had been made out. The
Judge considered it clear that OSPC had dishonestly assisted in the Sim sisters’

breaches of the no-conflict rule in respect of the diversion of the Illuminaire
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opportunity and with regard to OSPC competing with Global Residence. He
also noted that JMJ Hotpot’s account had been used to receive payment from
Help International LLC for the 2014 summer camp, which amounted to
dishonest assistance of the Sim sisters’ breach of the no-profit rule in respect of

that opportunity (see the Judgment at [173]-[174]).

50 The Judge then turned to the issue of remedies. The Winsta Companies
had sought compensation to place each of the Winsta Subsidiaries in the
position they would have been had the Defendants not breached their duties and
the Winsta Subsidiaries not been liquidated, as well as various expenses
incurred in reviewing the Winsta Group’s records (see the Judgment at [183]).
The Judge considered that there were two possible approaches to be taken in
ascertaining whether the Defendants’ breaches had caused the Winsta

Companies’ loss.

51 On the one hand, there was the approach taken in Brickenden ([7]
supra), which the Judge considered stood for the proposition that but-for
causation was not essential for breach of fiduciary duty; as the Judge put it, it
was “not necessary to show a causal link between the breach and the loss
claimed” (see the Judgment at [185]). The Judge acknowledged, however, that
this strict interpretation of Brickenden had been superseded in Singapore, where
Brickenden was now limited to cases involving fiduciaries in one of the well-
established categories of fiduciaries who had committed culpable breaches of
core duties of honesty and fidelity (see the Judgment at [190]). Further, a
wrongdoing fiduciary in Singapore could seek to limit the amount of equitable
compensation payable by showing that the principal would have suffered the

loss even if he had not breached his fiduciary duties (see the Judgment at [192]).
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52 On the other hand, there was the approach that did require the plaintiff
to prove but-for causation of his loss, as represented by the cases of Target
Holdings Ltd v Redferns (a firm) and another [1996] 1 AC 421 (“Target
Holdings”) and AIB Group (UK) plc v Mark Redler & Co Solicitors [2015] AC
1503 (“A1B”), which were decisions of the House of Lords and the UK Supreme

Court, respectively.

53 The Judge preferred the approach taken in Target Holdings and AIB. In
his view, principle demanded that where there was a breach of fiduciary duty,
the principal “should be compensated for loss suffered as a result of that breach
and no more”. Justice, too, demanded that “the law ... not punish the wrongdoer
by making him liable for loss not causally linked to his breach” (the Judgment
at [193]). In the Judge’s view, the middle path of employing a burden-shifting
device which had been taken in some of the cases was unsatisfactory. He
considered that there was no reason in principle why the evidential burden of
proving causation should shift to the fiduciary once the principal had proved
that the breach was “in some way connected” to the loss; instead, the principal
squarely bore the legal burden of proof to show that his loss was causally linked
to the fiduciary’s breach of duty, and the evidential burden was similarly placed
on the principal to adduce evidence of loss that was causally linked to the breach

(see the Judgment at [194]).

54 The Judge turned to apply his holdings on the law to the facts of the case.
He first examined the claim for equitable compensation for post-liquidation loss
of profits. The Winsta Companies’ arguments were essentially that because of
the Sims’ breaches of fiduciary duty, there was no choice other than to liquidate

the Winsta Subsidiaries (see the Judgment at [205]).
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55 The Judge disagreed with this contention. The Judge found that “it [was]
abundantly clear from the evidence that the reason for the decision to liquidate
the Winsta Subsidiaries was the projected shortfall” of funds if the businesses
of Katong Hostel, Evan Hostel, Hill Lodge and Global Residence were to
continue, when M Development was unwilling to provide further funding (see
the Judgment at [210]). The question, then, was whether that shortfall was
causally linked to the Defendants” wrongdoings. The Judge considered that it
was not. Examining the evidence, the Judge found that the reasons for the
projected shortfall with regard to Katong Hostel, Evan Hostel and Global
Residence were all commercial (see the Judgment at [216] and [218]). In short,
the expected shortfall of $11.2m and the Winsta Subsidiaries’ general financial
predicament had “nothing to do with [the Defendants’] wrongdoings”™ (see the
Judgment at [220]). The Judge therefore held that the Winsta Companies had

failed to establish causation in respect of the post-liquidation losses.

56 The Judge then turned to consider the claims made for pre-liquidation
losses. A number of discrete claims were made. The Judge considered that the
Winsta Companies had only succeeded in establishing but-for causation in
respect of two of the losses, namely, those concerning the diversion of the
[lluminaire and Scotts Square opportunities (see the Judgment at [222]). But for
the breaches of fiduciary duty, these two opportunities would have been directed
to Global Residence instead of OSPC and ATAS. The Sim family, Mr Dave
Kong and OSPC were liable to M Development in respect of the Illuminaire
opportunity, and the Sim family, Mr Dave Kong and ATAS were liable to
M Development in respect of the Scotts Square opportunity. Winsta Holding
could not claim the losses suffered by the Winsta Subsidiaries (see the Judgment
at [227]). As for the other breaches of fiduciary duty, the Judge considered that
the Winsta Companies had not proved that they had suffered any loss (see the
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Judgment at [229] and [230]). Only a nominal amount of equitable
compensation would therefore be awarded for these breaches (see the Judgment
at [233]).

Issues before this court

57 We will describe the parties’ cases in detail when we address each of the
appeals below. For present purposes, the essential thrust of each appeal has
already been adequately set out at [8]-[10] above. The appeals raise the

following issues for our determination:

(a) CA218:

(1) Whether Mr Sim breached his fiduciary duties to the
Winsta Group;

(11)  If his breaches are established, what losses can the
Winsta Companies establish and what is the quantification of

compensation?

(b)  CA 220:

(1) What are the appropriate causation principles governing
the determination of compensable loss for breaches of fiduciary

duties?

(i1) Applying the principles derived from (i) above, what is

the equitable compensation established?

(c) CA 219:
(1) Should the amount of equitable compensation and costs

awarded by the Judge to the Winsta Companies be reduced?
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58 We have decided to discuss the appeals in the order set out above as
CA 219 is only concerned with the limited issue of quantum of equitable
compensation and costs to be paid, whereas CA 218 and CA 220 go towards the
liability of the relevant Defendants for breach of fiduciary duty and therefore
precede, conceptually, a discussion with regard to the quantum of compensation

and costs.

Our decision
CA 218

59 In CA 218, Mr Sim appeals against liability for breach of fiduciary duty
and, should that fail, Mr Sim alternatively appeals against the quantum of
equitable compensation and costs he should pay. Mr Sim challenges liability on
the basis that he had no interest in any of the Corporate Defendants, except
OSPC, to which opportunities that should have gone to the Winsta Group were
diverted. Mr Sim argues that this is what the Judge himself had found, and thus
it cannot be said that he had preferred his own interests. Mr Sim also challenges
the Judge’s findings that he knew that his daughters were engaged in breaches
of their fiduciary duties by diverting opportunities away from the Winsta Group
to the Corporate Defendants. Mr Sim argues that he was neither involved nor
consulted by the Sim sisters; he had delegated the day-to-day management of
the Winsta Group to his daughters, as he was entitled to do, and they had
engaged in the breaches of fiduciary duty without informing him. In so far as
the quantum of equitable compensation and costs is concerned, Mr Sim attacks
the basis of the calculations used by the Winsta Companies’ expert, Mr John
Temple-Cole (“Mr Temple-Cole”), and also argues that costs payable to the
Winsta Companies ought to be reduced owing to their “unreasonable” and

“reprehensible” conduct in the Suit.
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60 We will first examine the issue of Mr Sim’s liability for breach of

fiduciary duty before considering the issue of equitable compensation and costs.

My Sim’s liability for breach of fiduciary duty
Mpr Sim’s knowledge of the Sim sisters’ breaches of fiduciary duty

61 We begin first with the Judge’s findings as regards Mr Sim’s knowledge
of the Sim sisters’ breaches of fiduciary duty. The Judge made several findings
in the Judgment (at [147]) to support his conclusion that Mr Sim must have
known of the Sim sisters’ actions. We think it is fair to say that the Judge
comprehensively examined the way Mr Sim interacted with his daughters, and
how they worked with each other to run the Winsta Group, in coming to the
conclusion that Mr Sim must have known of his daughters’ actions, and must

have agreed to them (see the Judgment at [ 148]).

62 Mr Christopher Daniel (“Mr Daniel”), counsel for Mr Sim, argued that
the Judge had erred in drawing the inference as to Mr Sim’s knowledge. We
cannot accept Mr Sim’s arguments. As we pointed out to Mr Daniel at the
hearing, it is not the role of an appellate court to delve into the minutiae of the
factual findings made by the trial judge and make findings of our own, unless
the findings were plainly inconsistent with the evidence which had been given.
This would also be true of the inferences drawn by the Judge, which ought to
stand unless they were plainly against the weight of the evidence. The trial judge
had the benefit of hearing and observing the witnesses over the course of a
lengthy trial, and carefully considered the evidence in coming to his findings

and set out his reasons for those findings in a comprehensive judgment.

63 The hurdle that Mr Sim had to surmount was therefore to show that the

Judge’s findings and inferences were against the weight of the evidence. To this
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end, Mr Daniel relied primarily on the evidence that the Sims gave at trial to

support the arguments as to Mr Sim’s limited scope of knowledge.

64 In our judgment, the Judge was entitled to draw the inferences that he
did. The Judge had considered Mr Sim’s evidence, and weighed this evidence
against all the other evidence before him. We consider that nothing in
Mr Daniel’s arguments seriously challenged the correctness of the Judge’s

findings and the findings therefore ought to stand.

Mr Sim’s interests in the Corporate Defendants

65 Mr Sim’s other main challenge against the Judge’s decision is to point
to the fact that there was no evidence indicating that he personally had any
interests in the Corporate Defendants to which opportunities had been diverted,
except OSPC, and thus could not be said to have breached the no-conflict rule
in that he had not favoured his own interests over the Winsta Group’s interests.
To this end, Mr Daniel placed special emphasis on the Judge’s findings in the
Judgment at [145] where the Judge observed that there was “no direct evidence
that [Mr Sim] [had] an interest in and/or controlled any of the remaining
corporate defendants, ie, ATAS, Uni-House, [Unihouse@Evans], JIMJ Hotpot,
ICS Catering, and I-Masters”. The Judge also elaborated that there was “also no
evidence upon which [he could] infer any such interest or control”, with the
mere fact that Mr Sim was “the patriarch of the Sim Family” being “insufficient
to support such an inference”. Mr Daniel pointed out that the Judge himself was
acknowledging the absence of evidence to support an inference as to Mr Sim’s
personal interests in the Corporate Defendants, but the Judge then appeared to
have contradicted himself in the Judgment at [148], when he found that in view

3

of the relationship between Mr Sim and his daughters, Mr Sim “would be
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regarded as having personal interests in the [Corporate Defendants] and in

Devonshire as well”.

66 There is an apparent tension between the Judge’s findings at [145] and
[148], where the Judge observed on the one hand that there was no evidence to
support a finding that Mr Sim had personal interests in the Corporate
Defendants, but then gravitated to the opposite view and concluded that “in view
of their relationships”, ie, Mr Sim’s relationship with his daughters, Mr Sim
would be deemed to have such a personal interest. We consider, however, that
this tension is more apparent than real. The key to resolving this tension is to
consider the Judge’s findings in sequence, especially after due consideration of

his findings at [147] of the Judgment which we have referred to at [61] above.

67 In our view, the Judge’s findings at [147] of the Judgment demonstrate
how the Sims operated as a tight-knit family unit in their business dealings. The
Sim sisters would inform their father about their business dealings and consult
him on them, or seek his advice. On occasion, they would also seek his approval
for important decisions. Indeed, that the Sim sisters should operate in this way,
giving deference to their father and requiring his approval to take important
decisions, reflects how Mr Sim essentially founded the Winsta Group and was
the prime actor in its expansion. Although the Sim sisters eventually came to
take on greater and more involved roles in disparate parts of the business, it is
evident that they respected Mr Sim’s business acumen and did not forget that it
was Mr Sim who had placed them in the positions of power and authority in
these businesses. This led the Judge to infer — rightly, in our view — that the Sim
sisters would not have acted to the detriment of their father without his
knowledge. More importantly, they led the Judge to correctly infer that Mr Sim
had, on a balance of probabilities, personal interests in the Corporate Defendants

to which business opportunities that rightly belonged to the Winsta Group had
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been diverted. Mr Sim was a shareholder in Winsta Holding and its managing
director; it was natural to infer that he would not have wanted or allowed the
benefits he derived from that interest to be damaged, unless he was obtaining a
benefit or advantage from having the opportunities diverted elsewhere instead.
Given the close-knit relations between Mr Sim and his daughters, and his
daughters’ interests in and control of the Corporate Defendants, it was open to
the Judge to infer that Mr Sim was probably benefiting in some way from the
Corporate Defendants taking advantage of the business activities instead of
leaving these opportunities to the Winsta Group instead. Thus, the Judge was
right to infer that Mr Sim likely had personal interests in the Corporate
Defendants, which entailed that he had preferred those interests over his
fiduciary duty to the Winsta Group when he knew of the business opportunities
being diverted away from the Winsta Group but did nothing to stop that.

68 If it were necessary, we would also observe that the Judge’s finding that
Mr Sim had breached his fiduciary duty to the Winsta Group could also be
justified on the alternative basis that he had breached the no-conflict rule in
preferring the interests of a third party when he had come to know of his
daughters’ actions but took no action to stop them. The no-conflict rule is
typically framed in terms of the fiduciary preferring his personal interests over
those of his principals (see, for example, the High Court decision of Nordic
International Ltd v Morten Innhaug [2017] 3 SLR 957 at [53]), which might
suggest a binary opposition of interests between the fiduciary’s own interests,
and his principal’s interests. But this is usually because the cases in which this
particular formulation of the rule is applied involve allegations of the fiduciary

in question preferring his own interests, as opposed to some other interests.

69 The true statement of principle, however, is not so narrow. In other

cases, the High Court has contemplated the possibility of breach of the no-
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conflict rule where the errant fiduciary prefers not his own interests, but rather
the interests of a third party, over the interests of his principal. For example, in
the High Court decision of Sinwa SS (HK) Co Ltd v Morten Innhaug [2010]
4 SLR 1, Andrew AngJ observed (at [32]) that “the ‘no conflict’ rule is a
prophylactic principle aimed at avoiding the risk that the director might prefer
his personal or a third party’s interests over those of the company” [emphasis
added]. Similarly, the statement of general principle given by Millett LJ in the
English Court of Appeal decision of Bristol and West Building Society v
Mothew [1998] Ch 1 (“Mothew”) at 18A—18C describes one of the core duties
of a fiduciary as not acting for his benefit or the benefit of a third party without

informed consent:

... This core liability has several facets. A fiduciary must act in
good faith; he must not make a profit out of his trust; he must
not place himself in a position where his duty and his interest
may conflict; he may not act for his own benefit or the benefit of
a third person without the informed consent of his principal. ...
[emphasis added]

70 The academic commentaries, too, suggest that a breach of fiduciary duty
can occur where the fiduciary prefers a third party’s interests over those of the
principal. The authors of Walter Woon on Company Law (Tan Cheng Han SC,
gen ed) (Sweet & Maxwell, 3rd Rev Ed, 2009) observe at paras 8.40 and 8.43,

in relation to the duty to avoid conflicts of interest, as follows:

8.40 The duty to avoid conflicts of interest is not confined to
instances where a director obtains a profit. A director is under
an obligation not to place himself in a position where the
interests of the company whom he is bound to protect comes
into conflict with either his personal interest or the interest of a
third party for whom he acts. ...

8.43 The duty to avoid conflicts of interest extends beyond
attaching liability to blameworthy disloyalty; it also serves as a
prophylaxis against the risk that the director might prefer his

29

Version No 1: 27 Oct 2020 (22:41 hrs)



Sim Poh Ping v Winsta Holding Pte Ltd [2020] SGCA 35

personal or a third party’s interests over that of the company.

[emphasis added]

71 It is inherent in the nature of this core fiduciary duty that the fiduciary
places the interest of the beneficiary above all other interests. The no-conflict
rule is fundamentally concerned with securing the utmost protection of the
beneficiary. Hence, it is wholly unsurprising that the rule does not depend on
whether the preferred interests are those of the fiduciary or those of a third party.
The prevention of any personal gain by the fiduciary himself is only a corollary

of the fundamental concern.

72 Here, even if the Judge was wrong to infer that Mr Sim had personal
interests in the Corporate Defendants or Devonshire, we think that he was
nevertheless right to infer that Mr Sim, in essentially turning a blind eye to his
daughters’ breaches of fiduciary duty and failing to disclose the same to the
Winsta Group or to take any action to stop his daughters, had preferred the
interests of third parties, namely, the Corporate Defendants and his daughters.
This would have been sufficient, in and of itself, to justify the finding that

Mr Sim had breached the no-conflict rule.

73 Because there is no reason nor basis for us to interfere with the Judge’s
factual findings as regards Mr Sim’s liability for breach of fiduciary duty, we
agree with the Judge on this point and Mr Sim’s appeal fails.

The quantum of equitable compensation and costs payable by Mr Sim

74 The Judge found Mr Sim jointly and severally liable to M Development
for the diversion of the Illuminaire and Scotts Square opportunities (see the

Judgment at [250]-[251]).
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75 Mr Sim takes issue with the amount of equitable compensation
quantified by the Winsta Companies’ expert, Mr Temple-Cole. He specifically
objects to Mr Temple-Cole’s use of a 15% profit margin with regard to the
incomes from the [lluminaire and Scotts Square properties, which he says fails
to take into consideration factors such as inflation and rising costs and expenses.
Mr Sim also objects to the quantum of expenses which Mr Temple-Cole
calculated Global Residence would have had to spend to earn the diverted
income. Mr Sim further says that it was unreasonable for Mr Temple-Cole to

have assumed that Global Residence would have continued its operations in

perpetuity.

76 These objections can be dealt with summarily. Our first observation is
that none of the Defendants below had engaged an expert to value the
compensation payable. This represents a significant impediment to Mr Sim’s
case, because we observed, in Saeng-Un Udom v Public Prosecutor [2001]
2 SLR(R) 1 at [26], that a “court should not, when confronted with expert
evidence which is unopposed and appears not to be obviously lacking in

defensibility, reject it nevertheless and prefer to draw its own inferences”.

77 We do not consider the expert evidence given by Mr Temple-Cole to
have been obviously lacking in defensibility. In so far as Mr Sim’s objection to
the 15% profit margin used is concerned, we note that no evidence has been
presented showing that inflation, rising costs and other expenses would affect
the reasonableness of the percentage used. As regards the expenses attributed to
Global Residence, Mr Temple-Cole gave a reasonable explanation that Global
Residence would have made the same profit before tax margin on the diverted
incomes as it was making prior to the diversion of income, ie, 15%. And in so
far as the assumption that Global Residence would have continued operations

in perpetuity is concerned, this assumption was not even applied in respect of
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computing the loss of profit from the diversion of the Illuminaire and Scotts
Square opportunities from Global Residence, but rather concerned the quite
separate question of what Global Residence’s profits would have been had it not
been liquidated, which was, in turn, part of the larger question of post-
liquidation loss (which the Judge ultimately did not award the Winsta

Companies).

78 In summary, we see no reason to interfere with the Judge’s findings on
the amount of equitable compensation payable in relation to the diversion of the

[luminaire and Scotts Square opportunities.

79 Turning then to the issue of costs, Mr Sim contends that the Winsta
Companies should be ordered to pay indemnity costs for their “unreasonable”
and “reprehensible” conduct in the Suit. Mr Sim argues that the suit was a
“fishing expedition”, given the “complete lack of evidence adduced over the
course of proceedings against [him]”. Mr Sim is also aggrieved by the failure of
the Winsta Companies’ solicitors to prepare the trial bundles in accordance with

the Supreme Court Practice Directions.

80 Mr Sim’s submission that indemnity costs should be ordered against the
Winsta Companies is simply hopeless in the light of our affirmation of the
decision in the court below that Mr Sim is liable for breaches of fiduciary duty.
Mr Sim’s contention that the action was a mere fishing expedition against him
cannot stand. The Winsta Companies were justified in believing that Mr Sim
had interests in or control of any of the Corporate Defendants that would support
a determination of breach of fiduciary duty. The Winsta Companies were
therefore within their rights to pursue claims against him, and to cross-examine
him to ascertain whether he did truly hold an interest in the Corporate

Defendants.
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81 The alleged non-compliance with the Supreme Court Practice
Directions, concerning the late service of trial bundles and inconvenience
caused by apparently less than ideal presentation of documents, was really only
minor in nature and does not justify the sanction of indemnity costs. Indeed, the
Judge himself took no note of these non-compliances, so they do not appear to

have been so severe an inconvenience to the trial.

82 Finally, as regards the argument that Mr Temple-Cole’s report (“the
KordaMentha Valuation Report”) was of limited assistance to the court, we
observe that the Judge had already accounted for this lack of assistance in
ordering that costs payable for the report be assessed at 60% of the cost incurred
in obtaining the report. There is no reason to account for this again by the

draconian measure of indemnity costs.

83 In short, none of Mr Sim’s arguments in the appeal succeeds. CA 218 is

therefore dismissed in its entirety.

CA 220

84 CA 220 is the appeal by Winsta Holding and M Development against
the Judge’s finding that, despite the many breaches of fiduciary duty by the
Sims, causation was only established in respect of the diversion of the
[lluminaire and Scotts Square opportunities to OSPC and ATAS. The Judge had
rejected the application of the rule in Brickenden ([ 7] supra), and had considered
that the onus lay on the Winsta Companies to prove but-for causation of loss. In
CA 220, the Winsta Companies vigorously contend that the Judge was wrong
to reject Brickenden. Their case is that fiduciaries, such as the Sims in their
capacity of company directors of Winsta Holding and the various Winsta

Subsidiaries, should be deterred from breaching their fiduciary duties. A strict
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application of Brickenden achieves this by recognising that if the breach is
material to the event that led to the loss, the defaulting fiduciary should not be
allowed to argue that even if he had not breached his duty, some other factor
would have caused the same loss. Brickenden reminds the court not to speculate
as to what the many possible causes of the loss might have been in coming to a
view as to what might have been “but for” causes; instead, so long as the
fiduciary’s breach of duty was material to the loss, that is sufficient to establish

causation.

85 As the short summary in the preceding paragraph illustrates, the central
issue in CA 220 concerns the appropriate principles of causation (if any) to be
adopted in the remedy of equitable compensation for breaches of fiduciary duty.
The law in this area is unsettled and difficult. We will therefore examine the
appropriate legal principles to be adopted in this area of the law, before turning

to consider how those principles are to be applied to the facts of this case.

Preliminary observations and relevant concepts in the field
(A)  Introduction

86 It might, however, be useful at this juncture to make some preliminary
observations which will not only unpack the possible pitfalls that ought to be
avoided in analysing this particular issue but will hopefully also point the way
towards the resolution of legal conundrums that have resulted in the spilling of
much academic ink. However, before proceeding to do so, it would be apposite

to outline — in its bare essence — the difficult legal issue itself.

87 From a remedial perspective, the three categories of breach enunciated
by Tipping J in the New Zealand Court of Appeal decision of Bank of New
Zealand v New Zealand Guardian Trust Co Ltd [1999] 1 NZLR 664 (“Bank of
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New Zealand”) at 687 (and approved of by Ribeiro PJ in the Hong Kong Court
of Final Appeal decision of Thomas Alexej Hall v Libertarian Investments Ltd
(2013) 16 HKCFAR 681 (“Libertarian Investments”) at [75]) are illuminating:

Breaches of duty by trustees and other fiduciaries may broadly
be of three different kinds. First, there are breaches leading
directly to damage to or loss of the trust property; second, there
are breaches involving an element of infidelity or disloyalty
which engage the conscience of the fiduciary; third, there are
breaches involving a lack of appropriate skill or care. It is
implicit in this analysis that breaches of the second kind do not
involve loss or damage to the trust property, and breaches of
the third kind involve neither loss to the trust property, nor
infidelity or disloyalty.
The present case concerns a breach of the second kind of duty in the trichotomy
of breaches presented by Tipping J. The issue that arises is the role (if any) that
causation plays in the granting of the appropriate remedy in the case of a breach
of the second kind of duty not involving any damage to or loss of property in

the custody of the fiduciary (ie, a non-custodial breach of fiduciary duty).

(B)  An overview of the various approaches towards the role of causation
adopted by Singapore High Court decisions where there is a non-custodial
breach of fiduciary duty

88 The common issue that arises with regard to a breach of fiduciary duty,
whether custodial or non-custodial, is whether causation is required to be
proved and, if so, how it is to be proved. In so far as non-custodial breaches of
fiduciary duty are concerned, different approaches have been adopted by
various local High Court decisions. It will suffice for the purposes of the present
overview to note that there are at least three possible approaches to the role of
causation in ascertaining whether or not a remedy ought to be awarded to the

plaintiff.
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89 The first (which we refer to hereafter as “Approach I”’) — which is
frequently attributed to a strict reading of the Privy Council decision of
Brickenden ([7] supra) — is that causation is not relevant once a breach of
fiduciary duty has been established. In particular, a defendant would not be
permitted to argue that it is not responsible for the damage which the plaintiff
has suffered as that damage would have occurred in any event and that the
defendant had therefore not caused the damage in question. The underlying
rationale for such a strict (indeed, prophylactic) approach centres on the need to

deter breaches of fiduciary duty.

90 By way of a brief aside, judges and academics have interpreted
Brickenden differently: some have read it as a principle relating solely to
rescission and not compensatory awards (see Hobhouse LJ (as he then was) in
the English Court of Appeal decision of Swindle and others v Harrison and
another [1997] 4 All ER 705 (“Swindle”), at [190] below), some have taken it
to be a principle relating only to the breach of fiduciary duty (see Mummery LJ
in Swindle at [188] below), some have stated that the rule is an application of a
“material” causation test approaching strict liability (see Joshua Getzler,
“Equitable Compensation and the Regulation of Fiduciary Relationships” in
Restitution and Equity Volume One, Resulting Trusts and Equitable
Compensation (Peter Birks & Francis Rose eds) (Mansfield Press, 2000) ch 13
(“Getzler”) at p 239), and some have opined that the rule was mainly about
excluding ready resort to contributory negligence as a defence (see Getzler at
p 240, citing PD Finn, “Good Faith and Non-Disclosure” in Essays on Torts
(PD Finn ed) (Lawbook Co, 1989) at pp 166—170). Although Approach 1 could
be justified by way of the doctrine of rescission, as a learned writer has, in our
view, quite correctly pointed out, this would be “a very strained interpretation

of what Lord Thankerton said in Brickenden” (see Matthew Conaglen,
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“Brickenden” in Equitable Compensation and Disgorgement of Profit (Simone
Degeling & Jason NE Varuhas eds) (Hart Publishing, 2017) ch 6 (“Conaglen

on Brickenden”) at p 119). The other suggested readings are likewise strained.

91 The second (which we refer to hereafter as “Approach 2°) — which is in
complete contrast to the first, and which is attributed to the House of Lords
decision in Target Holdings ([52] supra) and (more recently) the UK Supreme
Court decision of AIB ([52] supra) — is that the plaintiff must always establish

“but for” causation.

92 The third (which we refer to hereafter as “Approach 3”) is a kind of
hybrid approach which, whilst not eschewing the requirement of causation
(which is wholly endorsed under Approach 2), nevertheless attempts to give
effect to the underlying rationale under Approach 1 by reversing the burden of
proofinasmuch as the defendant will have to prove that the damage suffered by

the plaintiff would have occurred in any event.

93 We will assess each of these approaches in due course before arriving at
a decision as to which approach ought to be adopted in the Singapore context.
We should also add that the actual legal issues are — as we shall see below —
obviously far more complex than the mere sketch or outline which we have just
presented. For example, under Approach 3, the court has to decide whether the

reversal is of the legal burden or the evidential burden.

94 We should mention that the concept of causation is itself a logical
construct. By this, we mean that, as a matter of pure logic, every effect must
have a cause or a series of causes. Put another way, the concept of causation is
a universal one that is simultaneously an integral part of the fabric of the law.

Viewed in this light (and in so far as non-custodial breaches of fiduciary duty
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are concerned), Approach 1 becomes immediately less persuasive. However, it
does not necessarily follow, then, that Approach 2 must apply — at least not in
an unmodified form. Nevertheless, Approach 2 does remain preferable to
Approach | inasmuch as it embodies the concept of causation. In this regard,
Approach 3 attempts to achieve a balance between Approach 1 on the one hand

and Approach 2 on the other.

95 We would also venture to suggest that underlying the approaches may —
in some instances at least — be what is emblematic of a particular approach
towards the common law on the one hand and equity on the other (or, more to
the point, as embodying a clear preference for one over the other). As we shall
attempt to demonstrate, the best approach is — as far as it is possible — to
integrate both these seminal branches of the law as opposed to preferring one
over the other. Rendering explicit subjective (and often, it should be said,
subconscious) bias towards one approach rather than the other is also helpful in
dissolving any possible bias as this is, in our view, a first step as well as a
prerequisite to developing the aforementioned integrated approach. And it is to

the issues just mentioned that our attention now turns.

(C)  Common law and (not versus) equity

96 The common law of England (including the principles and rules of
equity) constitutes part of Singapore law (see also s 3 of the Application of
English Law Act (Cap 7A, 1994 Rev Ed)). Indeed, the reception of both
common law and equity dates back to the Second Charter of Justice of 1826.
The relationship between common law and equity was not, however, always an
easy one. However, by the time the Judicature Acts of 1873 and 1875 in England
were promulgated, the administration of both branches of the law had been

fused. The question that remained was whether the substantive principles had
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been fused as well. There is, surprisingly, no clear answer to this particular
question, especially amongst legal scholars. Some are in favour of fusion,
whereas others are not (see Equity and Law: Fusion and Fission (John
Goldberg, Henry Smith & PG Turner, eds) (Cambridge University Press, 2019)
and the legal scholarship referred to therein). It is beyond the ambit of this
judgment to provide a definitive view on this thorny issue. However, the debate
is instructive inasmuch as at least part of why one lies on one side of the divide
or the other has to do, it is suggested, with whether one considers oneself more
of an equity lawyer or more of a common lawyer. Perhaps unsurprisingly, this
is especially the case where legal scholars are concerned. However, as already
alluded to above, the best approach is one of balance — in particular, the courts
do best when they endeavour to embrace, as far as is possible, all the relevant
rules and principles of common law and equity, allocating the appropriate “legal
space” to each and utilising them as and when appropriate in order to achieve a
just and fair result in the case at hand. One doctrine ought not to be subsumed
in the other unless to do so is principled; in particular, mere theoretical elegance
alone is an insufficient ground for doing so (see, for example, in the context of
the doctrines of unconscionability, economic duress and undue influence, this
court’s decision in BOM v BOK and another appeal [2019] 1 SLR 349 at [175]—
[180], especially at [176]). Much will depend, in the final analysis, on the
precise area of law concerned as well as its content and potential interaction (or

otherwise) with other area(s) of law.

97 In the context of the present appeals, it would appear that, having regard
to the fact that breaches of fiduciary duty lie in the sphere of equity, equitable
remedies ought — as a matter of first impression at least — to take precedence.
And if this is the case, then if the (equitable) remedy is thought to lie in the

sphere of trust accounting principles (and having regard to the underlying
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rationale that a prophylactic approach is required in order to deter breaches of
fiduciary duty), it might be argued that the extremely strict approach (centring
on Brickenden ([7] supra)) in Approach / (briefly referred to above at [89])
ought to apply — in which case causation would appear to be irrelevant. There
are, however, at least two difficulties with such an approach. The first (which
we have already referred to above) is that the concept of causation is a logical
construct that, ex hypothesi, is of general or universal application and which
therefore transcends, inter alia, the divide between equity on the one hand and
the common law on the other. The second finds its source in the point made in
the preceding paragraph, and relates to the need to allocate or accord the
appropriate “legal space” (in this instance) to common law doctrines as well. In
this regard, quite apart from its logical nature, the concept of causation is
simultaneously also an integral part of the common law approach in the context
of the award of compensatory damages. At this juncture, though, it might be
thought that we are faced with a binary situation which requires either the
endorsement of the equitable approach or the common law approach. However,
as we shall demonstrate below, there is a yet further approach that balances the
apparent tension between equity and the common law. Indeed, we would
suggest that our proposed approach actually integrates the approaches at equity
and at common law into a hybrid doctrine of sorts (as we shall see, this is in fact

Approach 3, which we had briefly referred to at [92] above).

98 Indeed, an integrated as well as holistic approach is also reflected in the
following observations in a very perceptive article by Prof Charles Mitchell,
whose observations also impact (as we shall see) on other issues (Charles
Mitchell, “Equitable Compensation for Breach of Fiduciary Duty” (2013)
66 Current Legal Problems 307 (“Mitchell”) at pp 326-327):
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The Australian courts have tried to paper over the cracks in
their theory by appealing to a grand but vague idea that equity
does things differently from the common law, and that ‘common
law concepts’ of causation and remoteness are irrelevant to
claims for equitable compensation. Lionel Smith has observed
that this reasoning will not do, either, not because it asserts
that equity and the common law can do things differently, but
because it ignores the differences between distinct types of
equitable claim. More specifically, it entails [citing Lionel Smith,
“The Measurement of Compensation Claims against Trustees
and Fiduciaries” in Elise Bant and Matthew Harding (eds),
Exploring Private Law (Cambridge University Press, 2010) at
p 369]

a failure to recognise that not every claim for money is
a claim for loss. The judges [know] that some money
claims in equity [are] subject to a different manner of
quantification that [does] not look to remoteness or
foreseeability or even causation; they [assume] that this
[means] that claims for compensation are handled
differently in equity. The truth is that those claims that
are assessed without regard to remoteness,
foreseeability or causation are not claims for loss.

The courts of every Commonwealth jurisdiction would do much
better to recognize that the rules governing claims to
reconstitute trust funds do not apply to claims for equitable
compensation for breach of fiduciary duty. Even where the
parties are trustee and beneficiary, ‘that relationship does not
in and of itself dictate how the law should determine issues of
causation and remoteness,’ as Tipping J observed in the New
Zealand Court of Appeal [in Bank of New Zealand ([87] supra)].
He went on to stress that ‘breaches of duty by trustees and
other fiduciaries may ... be of ... different kinds’, including
‘breaches leading directly to damage to or loss to trust property’
and ‘breaches involving an element of ... disloyalty’, and he
rightly said that it is an error to suppose that ‘the existence of
the same relationship between the parties ie trustee and
beneficiary’ mandates ‘that the same approach to causation
and remoteness should be taken in all cases irrespective of the
nature of the breach’. ...

(D)  Breach of trust distinguished from breach of fiduciary duty

99 We begin first by considering the position of a trustee, and the important
distinction that exists between his or her stewardship duty and his or her

fiduciary duty. Although this case is not concerned with a breach of trust, an
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understanding of this distinction is relevant to understanding the distinction
between a custodial breach and a non-custodial breach of fiduciary duty, which

we will elaborate in the next section.

100 It is fundamental to the law of trusts that trustees owe a duty to their
beneficiaries to administer trust property in accordance with the terms of the
trust. Trustees owe a custodial stewardship duty and a management
stewardship duty. Breach of the former duty occurs where the trustee misapplies
trust assets. The trustee commits a different breach when he breaches his
management stewardship duty; it occurs where he fails to administer the trust
fund in accordance with his equitable duties, such as when he administers the
trust negligently, in breach of his equitable duty of care. Using the trichotomy
of breaches Tipping J elucidated (see [87] above), a breach of the custodial
stewardship duty is the first kind of breach (ie, a breach leading directly to
damage to or loss of the trust property), and a breach of the management
stewardship duty is likely to be the third kind of breach (ie, a breach involving

a lack of appropriate skill or care).

101 A trustee, being the quintessential fiduciary, also owes a duty of loyalty
towards his principal. A fiduciary can breach this duty of loyalty, which finds
particular expression in the form of the no-conflict and no-profit rules, even
where he does not take any action affecting his principal’s assets or property.
We have highlighted these fiduciary duties of a trustee in our earlier decision in
Tan Yok Koon v Tan Choo Suan and another and other appeals [2017] 1 SLR
654 (“Tan Yok Koon”). At [205] of Tan Yok Koon, we observed that:

... Third, there is no doubt that express trustees owe fiduciary
duties. The duty to perform the trust honestly and to act in good
faith for the benefit of the beneficiaries is at the same time an
irreducible core duty of the trust and a duty that is fiduciary in
nature. In this context, the fiduciary duty arises not from the
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trustee-beneficiary relationship per se, but from the voluntary
undertaking to the settlor to manage the trust property not for
the trustee’s own benefit but for the benefit of the beneficiaries.

[emphasis in original omitted; emphasis added in
underlining]

Using the trichotomy of breaches presented by Tipping J again, such a breach
of fiduciary duty is the second kind of breach (ie, breaches involving an element

of infidelity or disloyalty which engage the conscience of the fiduciary).

102 It is clear that a breach of trust is not the same (or coterminous or
coincident) with a breach of fiduciary duty (and see Mitchell ([98] above) at
pp 320-321). For example, whilst it is a breach of fiduciary duty for the
fiduciary to have acted despite having a conflict between duty and interest (or
between interests) (commonly referred to as a breach of the duty of undivided
loyalty) or to have taken an unauthorised profit (though ¢f Matthew Conaglen,
Fiduciary Loyalty — Protecting the Due Performance of Non-Fiduciary Duties
(Hart Publishing, 2011), who argues persuasively that there is only one fiduciary
duty of loyalty which constitutes the source of all fiduciary duties generally), it
does not necessarily follow (at least from a theoretical or conceptual
perspective) that such actions would simultaneously constitute a breach of trust.

As Prof Mitchell observes by way of an illustration (Mitchell at p 321):

... [A] trustee might invest all the trust money in an authorized
investment chosen with a view to favouring a life tenant at the
expense of a remainderman by generating income at the
expense of capital growth. Here the investment is authorized,
but the trustee has breached his duty not to favour the interests
of one beneficiary over the interests of another.

And the same author illustrates the converse situation (ie, a situation where there
is a breach of trust, albeit no breach of fiduciary duty) as follows (Mitchell at
p 321):
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... For example, [a trustee] may use trust money to acquire an

unauthorized investment because he considers this to be in the

beneficiaries’ best interests. Even where such a fudicious

breach of trust’ turns out well, a ‘carping beneficiary could

insist that the unauthorised investment be sold and the

proceeds invested in authorised investments’. The reason is

that the trustee has failed to comply with the terms of the trust,

although his loyalty to the beneficiaries is unimpeached. ...
103 Itis trite that there are fiduciaries who are not trustees, such as company
directors. For these non-trustee fiduciaries, they can commit breaches of
fiduciary duty, but not breaches of trust, although custodial breaches of
fiduciary duty have been treated by some cases as akin to breaches of the
custodial stewardship duty of a trustee. Custodial breaches of fiduciary duty are
to be contrasted with non-custodial breaches of fiduciary duty, and it is this

distinction to which we now turn.

(E)  Non-custodial breach of fiduciary duty distinguished from custodial
breach of fiduciary duty

104  Breach of fiduciary duty itself can be further divided into two main
categories for conceptual clarity: (a) custodial breach of fiduciary duty, and
(b) non-custodial breach of fiduciary duty. As we had noted earlier in this
judgment, the present case relates to alleged non-custodial breaches of fiduciary
duty. As also alluded to above, such a situation is different from situations
concerning custodial breaches of fiduciary duty. This difference does indeed

have significant theoretical as well as practical implications. Let us elaborate.

105  The main difference lies in the very terminology itself. The former (viz,
non-custodial breach of fiduciary duty) does not involve the stewardship of
assets as such. It occurs where the fiduciary breaches his fiduciary duties, ie, the
no-conflict and no-profit rules, but this breach does not involve any of the assets

already entrusted to him. Hence, the usual remedy would lie in the sphere of
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compensatory monetary awards (to be more precise, equitable compensation).
Where the fiduciary earned profits from the breach, the principal can seek,
alternatively, an account of profits. Both equitable compensation and account
of profits have a common thread in so far as they are both monetary in nature
and their elements as well as relationship have been set out in a comprehensive
and learned joint article: see Yip Man & Goh Yihan, “Navigating the Maze —
Making Sense of Equitable Compensation and Account of Profits for Breach of
Fiduciary Duty” (2016) 28 SAcLJ 884 (“Yip & Goh on Equitable

Compensation™).

106  However (and in contrast), the latter (viz, custodial breach of fiduciary
duty) does, in fact, involve the stewardship of assets. It is a breach of fiduciary
duty resulting in the misapplication of the principal’s funds or trust funds. For
example, a director of a company, a well-established class of fiduciary, has
control over the disposal of the company’s assets. In this sense, he or she has
stewardship of the assets. A misapplication of the company’s funds — for
example, where they were dissipated for the director’s own benefit in breach of
the no-conflict rule and the no-profit rule — would give rise to a custodial breach

of his or her fiduciary duty.

107 A question at this point arises as to whether or not there is, in fact, a
distinction between such a custodial breach of fiduciary duty on the one hand
and a breach of the duty of custodial stewardship of a trustee on the other. This
may in turn affect whether or not the remedial response to a breach of the
custodial stewardship duty of a trustee (such as substitutive compensation)
would be applicable to a custodial breach of fiduciary duty. In the case of a
trustee, a custodial breach of fiduciary duty is presumably treated as a breach of
the custodial stewardship duty of the trustee. However, it may not be so clear in

a case of a non-trustee fiduciary misapplying his or her principal’s assets.
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108 A related question that arises is whether a custodial breach of fiduciary
duty should attract the remedial principles targeting the breach of the no-conflict
rule or no-profit rule or the remedial principles targeting the misapplication of
funds (see Yip & Goh on Equitable Compensation ([105] above) at para 47 and
Mitchell ([98] above) at p 324). There is good reason for the remedial principles
targeting the misapplication of funds to apply to a custodial breach, for the
wrong is done to the principal’s funds placed under the custody of the fiduciary

(see Agricultural Land Management at [363]).

109  Cases have often treated instances of breaches by fiduciaries, such as
company directors, in wrongfully disposing of assets to which they have been
given custody or power, as essentially being akin to breaches of the custodial
stewardship duty of a trustee, and ordered remedies that would typically be
granted in the like situation of a breach of the custodial stewardship duty of a
trustee. These cases explain that although company directors are not strictly
trustees because title to the company’s assets is not vested in them, they are
nevertheless in a closely analogous position to a trustee because of the fiduciary
duties they owe to the company, and are often treated like trustees in relation to
the company assets under their control. As such, awards of substitutive
compensation can be awarded against company directors for wrongful disposal
of assets (see, for example, the English Court of Appeal decisions of Sinclair
Investments (UK) Ltd v Versailles Trade Finance Ltd (in administrative
receivership) and others [2011] 3 WLR 1153 at [34] and Bairstow and others v
Queens Moat Houses plc [2001] 2 BCLC 531 at [50]; the UK Supreme Court
decision of Revenue and Customs Commissioners v Holland and another [2010]
1 WLR 2793 (“Holland”) at [46] and [49]); the English Court of Appeal
decision of Auden McKenzie (Pharma Division) Ltd v Amit Patel [2019] EWCA
Civ 2291 (“Auden McKenzie”) at [57]-[58]; as well as the Supreme Court of
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Western Australia decision of Agricultural Land Management Ltd v Jackson
(No 2) (2014) 48 WAR 1 (“Agricultural Land Management) at [363]). Given
that this particular legal issue does not arise on the facts of the present case
(which relates to alleged non-custodial breaches of fiduciary duty), we say no
more about it. The resolution of the question may, however, be a matter of
choice for the principal, ie, it is dependent on which set of remedial principles
he seeks. What is clear is that a non-custodial breach of fiduciary duty is clearly
different from both a custodial breach of fiduciary duty and a breach of the

custodial stewardship duty of a trustee.

110 We next touch on one further (residuary) issue, which is the role of
causation in the context of breaches of the custodial stewardship duty of a
trustee in particular. It is in fact very important but, because it does not arise on
the facts of the present case, we will only touch on it in the briefest of fashions
and will rule definitively on it when it next comes directly for decision before

this court.

(F) The role of causation (if any) in so far as breaches of trust are
concerned (and possibly) custodial breaches of fiduciary duty

111  One approach that has been adopted in case law is the analogue of
Approach 1 — that causation is not relevant once a breach of the custodial
stewardship duty of a trustee has been established. Under this approach, the
remedy is an order of falsification available to a principal following a process
of accounting on the basis of a common account (see Agricultural Land
Management at [335]; see also the Singapore High Court decision of Cheong
Soh Chin and others v Eng Chiet Shoong and others [2019] 4 SLR 714
(“Cheong Soh Chin”) at [71]—-[78]). This remedial response to a breach of the

custodial stewardship duty of a trustee may also be applicable to a custodial
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breach of fiduciary duty, an issue highlighted earlier at [107] that remains to be

determined conclusively in an appropriate future case.

112 Where it is established through the process of accounting that the trustee
had disposed of a trust asset without authority, the principal could ask the court
to disallow (ie, falsify) the unauthorised disposal. The court would do so, and
order the trustee to either reconstitute the trust fund in specie or reconstitute the
trust fund in monetary terms in lieu of reconstitution in specie (see Libertarian
Investments ([87] supra) at [87] and [168]; see also Mitchell at pp 321-322).

We refer to this approach as the “orthodox approach”, for ease of reference.

113 The process of falsification involves no inquiry into loss; it does not
matter whether the dissipation of the asset would have occurred even without
the unauthorised act (see Agricultural Land Management at [336]—[338]). Such
a remedy is substitutive in nature (see Agricultural Land Management at [349],
citing Dr Steven Elliott’s views in Compensation Claims Against Trustees (2002)
(unpublished DPhil thesis, University of Oxford, archived at the Bodleian Law
Library); see also Mitchell at p 322). It presupposes the existence of “a primary
duty to hold and deal with the trust property in accordance with the trust terms,
and to produce it when called upon to do so” (Mitchell at p 322). It has also been
described as “restitutionary” or “restorative” (Libertarian Investments at [168]

per Lord Millett NPJ).

114  In our respectful view, perhaps a more accurate way of describing the
legal position is that the concept of causation should not be viewed as being
wholly irrelevant or immaterial even where a common account is sought in the
context of a breach of the custodial stewardship duty of a trustee. Causation is
still relevant — except that the role it plays is different from the situation where

compensation is sought. Put simply, the causal link is between the trustee’s
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breach of duty and the subject matter of the trust that is now sought to be
restored (see the English Court of Appeal decision of Magnus v Queensland
National Bank (1888) 37 Ch D 466 at 479-480; see also the English Court of
Appeal decision of Target Holdings Ltd v Redferns and another [1994] 1 WLR
1089 (“Target Holdings (CA)’) at 1102H). To put it yet another way, the subject
matter of the trust would not have departed from the custody of the trustee to
whom it was entrusted but for the trustee’s breach of his custodial stewardship
duty (Agricultural Land Management Ltd at [368] per Edelman J; Bank of New
Zealand ([87] supra) at 687 per Tipping J; Libertarian Investments at [76] per
Ribeiro PJ). Looked at in this light, the concept of causation is inextricably
integrated as part of the overall process whereby the subject matter of the trust

had (unjustifiably) departed from the trustee’s custody.

115  We recognise that the sense in which causation appears in the situation
of falsification is a limited one, meaning that the court does not go further to
determine whether the loss would still have occurred in the absence of the

trustee’s breach of duty.

116  If the orthodox approach is accepted, then the decisions in Target
Holdings and AIB ([52] supra) may need to be reconsidered (at least in the
context of breaches of frust and perhaps custodial breaches of fiduciary duty) —
at least in so far as both cases treated a breach of the custodial stewardship duty
of a trustee as a reparative (or compensatory) claim instead (see, for example,
Mitchell, especially at pp 323-324; see also Lusina Ho, “Causation in the
Restoration of a Misapplied Trust Fund: Fundamental Norm or Red Herring?”
in  Equitable Compensation and Disgorgement of Profit (Simone
Degeling & Jason NE Varuhas eds) (Hart Publishing, 2017) <ch8
(“Fundamental Norm or Red Herring?”) at p 166).
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117  Both Target Holdings and AIB involved funds being paid to and held by
solicitors for the purpose of making secured loans to third-party borrowers. The
solicitors were to release the loan monies to the borrowers after obtaining the
stipulated security. In both cases, the solicitors released the monies before
obtaining security. In Target Holdings, the requisite security was obtained
shortly after the release of monies. In 4/B, the requisite security, which was a
first charge on a property, was never obtained; only a second charge was
obtained on the property. In both cases, the House of Lords and the UK Supreme
Court agreed with the trustee-solicitors that their clients would have suffered
loss in any event due to other reasons, so the trustee-solicitors were not liable to

restore to their clients the full amount of monies wrongfully disbursed.

118  Delivering the leading judgment in Target Holdings, Lord Browne-
Wilkinson observed that “the beneficiary is entitled to be compensated for any
loss he would not have suffered but for the breach” [emphasis added] (at 436C).
Subsequent cases and academic commentary have latched on, in particular, to
the two words “but for”, as signalling the acceptance of the relevance of “but
for” causation of loss. The notion that the remedy of equitable compensation
would involve considerations of causation of loss was placed on an even firmer
footing in the subsequent UK Supreme Court decision in 4/B. The result of
Lord Toulson and Lord Reed’s judgments in 4/B is that the element of causation
(in its full sense, inclusive of the inquiry as to whether the loss would still have
occurred in the absence of a breach of duty) is now relevant to claims for breach
of trust, at least for trusts arising in the commercial context. We will refer to the
approach taken in Target Holdings and AIB as “‘the causation approach” for easy
reference. We discuss these two cases in further detail below at [198]-[219],

given that the Judge below had relied on these two cases in the Judgment.
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119  Not following Target Holdings and AIB would preserve the equitable
remedy of falsification. We note that some commentators have explained that
the application of the orthodox approach to the facts of Target Holdings and
AIB would have led the court to the same outcome based on the concepts of
adoption or acquiescence (see Prof Lusina Ho’s analysis in Fundamental Norm
or Red Herring?, especially at pp 171-173; and Prof James Penner’s analysis
in “Falsifying the Trust Account and Compensatory Equitable Compensation”
in Equitable Compensation and Disgorgement of Profit (Simone Degeling &
Jason NE Varuhas eds) (Hart Publishing, 2017) ch7 (“Penner on
Falsification”), especially at pp 147-148).

120  Besides the process of a common account, an account can also be taken
on a wilful default basis, in response to a breach of the trustee’s management
stewardship duty (see [100] above). The specific remedy is that of surcharging,
through the process of accounting on the basis of wilful default (see also Snell’s
Equity (John McGhee gen ed) (Sweet & Maxwell, 33rd Ed, 2014) (“Snell’s
Equity”) at para 30-012). An account on the wilful default basis, unlike the
common account, depends upon trustee misconduct, as we made clear in our
decision in Ong Jane Rebecca v Lim Lie Hoa and Others [2005] SGCA 4 at
[61]. An account on a wilful default basis is sought by the principal where the
account is shown to be defective because it does not include assets which the
trustee in breach of his duty failed to obtain for the benefit of the trust. In this
case, the account will be surcharged — that is to say, the asset will be treated as
if the trustee had performed his duty and obtained it for the benefit of the trust.
The trustee will be ordered to make good the deficiency in the trust by payment

of a monetary award.

121 The focus, in ordering the monetary payment in the case of an account

taken on a wilful default basis, is on the loss caused to the trust fund (see the
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Singapore High Court decision of Tongbao (Singapore) Shipping Pte Ltd and
another v Woon Swee Huat and others [2019] 5 SLR 56 (“Tongbao Shipping”)
at[127]; Cheong Soh Chin ([111] supra) at [87], citing Snell’s Equity at para 20-
027; and Agricultural Land Management ([108] supra) at [347]-[348]). This
payment of equitable compensation is akin to the payment of damages as
compensation for loss (see Libertarian Investments ([87] supra) at [170] per
Lord Millett NPJ; see also P J Millett, “Equity’s Place in the Law of Commerce”
(1998) 114 LQR 214 at pp 225-226). Prof Conaglen has instructively explained
(see Matthew Conaglen, “Equitable Compensation for Breach of Trust: Off
Target” (2016) 40 Melbourne University Law Review 126 at p 146) that
surcharges on the wilful default basis “necessarily [require] a hypothetical
assessment of what a prudent investor would have done, in order to establish
the manner in which the trustee should have acted”; this hypothetical assessment
entails a causal inquiry to identify what the trustee would have received had he
properly discharged his duties. Unlike falsification, causation in the full sense
between the breach of duty and the loss sustained by the trust is therefore

relevant.

122 As we have already noted, the issues concerning custodial breaches in
the context of trust or fiduciary duty have noft arisen in the context of the present
case (which relates, instead, to an alleged non-custodial breach of fiduciary
duty) and we will therefore arrive at a definitive view when the relevant issues

arise directly for consideration by this court.

(G) A note on the use of the term “equitable compensation”

123 The term “equitable compensation” is widely known to be attributable
to the House of Lords decision of Nocton v Lord Ashburton [1914] AC 932

(“Nocton™), and is of relatively recent vintage compared to the orthodox
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remedies of falsification and surcharging for custodial breaches. Nocton was a
case involving a non-custodial breach of fiduciary duty. Since then, however,
the term has been pervasively used by academics and courts alike to refer to
other kinds of monetary awards for breaches of trust and breaches of fiduciary
duty. It has now seemingly evolved to become a catch-all remedy counsel seek
for any breach of trust or fiduciary duty. Such loose usage of the term must be
guarded against. It has not only hindered readers from accurately understanding
the kind of monetary award ordered but may also have caused academics and
courts to confuse and conflate the reparative and substitutive characteristics of

different kinds of monetary awards.

124 Specifically, the term “equitable compensation” has been used to refer
to three different kinds of monetary awards. First, as in Nocton, it has been used
to refer to compensation for loss for a non-custodial breach of a fiduciary
duty. Second, it has been used to refer to the monetary award ordered in cases
of custodial breaches (see, for example, Target Holdings ([52] supra) at 439B;
AIB ([52] supra) at [76] and [78]; Auden McKenzie ([108] supra) at [35]; and
Libertarian Investments at [87] and [168]). Third, it has been used to refer to
the monetary award in the case of surcharging the account for a breach of the
management stewardship duty of a trustee (see, for example, Libertarian

Investments at [170]).

125  In the first and third situations, the monetary awards are reparative.
They seek to “repair” the loss that has been caused to the principal or the trust
fund. In contrast, in the second situation involving custodial breaches, the
monetary award is substitutive — it seeks to restore the trust fund or the fund of
the principal either in specie or by a monetary sum in lieu. The usage of the term
“equitable compensation”, with its reparative origins, in cases of custodial

breaches may have well led academics and courts to view the monetary awards
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ordered for custodial breaches similarly — and in our view, wrongly — in a

reparative light.

126  For clarity of thought, the term “equitable compensation” herein used
refers only to compensation for loss in the case of a non-custodial breach of a
fiduciary duty. We would also urge future counsel, academics and courts to use
the term only in this sense, to refer only to the reparative remedy sought for
non-custodial breaches of fiduciary duty, in order to eradicate any confusion in

this area of law.

(H)  Other limiting doctrines in the remedial inquiry — remoteness,
foreseeability, intervening cause, contributory responsibility and mitigation

127  The better part of the discussion thus far has been devoted to the matter
of causation — whether or not a causal inquiry is required at all when a claim for
equitable compensation is advanced; and facets of causation — such as the
standard upon which it ought to be proved, and who bears the onus of proving
causation (or lack thereof) of loss (as the respective equitable remedy in
question demands). Causation, however, is only one component of the remedial
inquiry. There are also other limiting doctrines, such as remoteness,
foreseeability, intervening causes, contributory responsibility, and mitigation.
However, given that the applicability of these doctrines to a claim for equitable
compensation has not been argued by the parties in this case, we will reserve
our determinations to an appropriate case in the future. It suffices to say at this
juncture that the case law does not speak with a unified voice on whether these
limitations on common law compensatory damages are applicable to equitable

compensation.
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The role of causation in non-custodial breaches of fiduciary duty

128  Having engaged in a fairly comprehensive discussion of the relevant
concepts in the field of equity, we now turn to discuss the essential legal
question that lies at the heart of this dispute — the role of causation for non-

custodial breaches of fiduciary duty.

(A)  Introduction

129  The present case concerns breaches involving an element of infidelity or
disloyalty. In such cases, perhaps the only uncontroversial starting point is that
the court has jurisdiction to make an award of equitable compensation for a
breach of fiduciary duty (see the Singapore High Court decision of Then Khek
Khoon and another v Arjun Permanand Samtani and another [2012] 2 SLR 451
(“Then Khek Khoon (2012)”) at [55]). This can be traced back to the case of
Nocton ([123] supra), where Viscount Haldane LC held that “[o]perating in
personam as a Court of conscience [the Court of Chancery] could order the
defendant ... to compensate the plaintiff by putting him in as good a position

pecuniarily as that in which he was before the injury” (at 952).

130  However, it is far from clear from the case law as to what the applicable
test of causation is. It is not an exaggeration to speak of this difficult area of law
as being clouded by confusion. We hope this judgment will throw some light on

this muddled area of law and bring about some much-needed clarity.

131  There are three approaches that emerge from case law as explained
above at [89]-[92]: Approach 1, where causation is not relevant once a breach
of fiduciary duty has been established; Approach 2, where the plaintiff must
always establish “but for” causation; and Approach 3, a hybrid approach, where

causation is relevant but the burden of proof is reversed inasmuch as the
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defendant will have to prove that the damage suffered by the plaintiff would
have occurred in any event. The most appropriate approach has to be determined
by a consideration of both the relevant case law and general principles and
policy. We first examine the case law, before turning to the arguments from

principle and policy.

(B) Case law and commentary

132 Approach 1 is widely regarded as having originated in the case of
Brickenden ([7] supra), a decision of the Judicial Committee of the Privy
Council on appeal from the Supreme Court of Canada. Brickenden concerned
the defendant solicitor’s failure to disclose his own conflicting interest in a
transaction. The defendant solicitor had acted for the claimant finance company
in lending money to a couple, the Biggs, but had failed to disclose that the Biggs
owed him debts which they would be able to repay with the monies from the
claimant finance company. It was therefore a case of non-custodial breach of
fiduciary duty. Lord Thankerton’s famous dictum, which has since engendered
a great amount of case law and academic commentary in different jurisdictions,

is as follows (at 469):

When a party, holding a fiduciary relationship, commits a
breach of his duty by non-disclosure of material facts, which
his constituent is entitled to know in connection with the
transaction, he cannot be heard to maintain that disclosure
would not have altered the decision to proceed with the
transaction, because the constituent’s action would be solely
determined by some other factor, such as the valuation by
another party of the property proposed to be mortgaged. Once
the Court has determined that the non-disclosed facts were
material, speculation as to what course the constituent, on
disclosure, would have taken is not relevant.

It must be said that the cases which have interpreted this vexed dictum have not
always taken a consistent view as to what it actually means. But some of them

have coalesced around a strict interpretation of this dictum, which perceives the
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rule as stating that a causal link between a fiduciary’s breach and a principal’s
loss is irrelevant as long as the fiduciary’s breach is established — in other words,
the errant fiduciary cannot argue that the events that ultimately transpired would
have occurred even without his breach. Many jurisdictions, including Canada,
where Brickenden was decided, have since eschewed the perceived rigidity of
the Brickenden rule (see Then Khek Khoon (2012) at [60]; Conaglen on
Brickenden ([90] above) at p 134), of which we speak more below. It also bears
noting at this juncture that, the case of Brickenden remained dormant in the
Singapore context until the High Court decisions of Then Khek Khoon (2012)
(where it was discussed in obiter dicta) and Quality Assurance Management
Asia Pte Ltd v Zhang Qing and others [2013] 3 SLR 631 (“QAM”). The latter
case revived the Brickenden rule in Singapore, but confined its applicability to

certain classes of fiduciaries committing certain defined categories of breach.

133 Broadly speaking, the Canadian, New Zealand, Hong Kong, English and
Australian courts have adopted the position that causation is relevant in a claim
for compensation for breach of fiduciary duty. This inquiry is broadly aligned
with that for compensation for loss at common law, in that the fiduciary is liable
to compensate the principal only for the loss that he has caused, as assessed on
a “but for” test; in other words, the principal cannot claim compensation in
respect of those “losses” which would he would have suffered even if the
fiduciary had not breached his duties. Some jurisdictions, however, have made
adjustments to the general approach to account for the fact that it is a fiduciary
who has breached his duties and has caused his principal loss. In Canada, New
Zealand and Hong Kong, the onus of p